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Environmental Assessments


Discussion Topics:


Current legislative requirements



What’s working and what’s not



Federal review of Environmental Assessment – what might be changing



Public involvement criteria



Why public involvement matters in nuclear waste proposals



International guidance

Current CEAA 2012 Requirements re
public involvement


Canadian Environmental Assessment Act (2012) Defines an “interested party”:
a person is an interested party if, in its opinion, the person is directly
affected by the carrying out of the designated project or if, in its [federal
authority or JRP] opinion, the person has relevant information or expertise
(Section 2(2))



One of the purposes of the CEAA is to ensure that opportunities are provided
for meaningful public participation during an environmental assessment
(section 4(1) (e))

CEAA provisions re “public” involvement
(2)


Designation regulations require EA of certain projects including specified
nuclear projects which include major nuclear waste facilities:


37 The construction and operation of a new



(a) facility for the storage of irradiated fuel or nuclear waste, on a site that is not
within the licensed perimeter of an existing nuclear facility; or



(b) facility for the long-term management or disposal of irradiated fuel or nuclear
waste.



38 The expansion of an existing facility for the long-term management or disposal
of irradiated fuel or nuclear waste that would result in an increase in the area, at
ground level, of the facility of 50% or more.

CEAA provisions re public involvement
(3)


Minister may order an EA of a physical activity not otherwise designated
where in Minister’s opinion, public concerns may warrant an EA (section 14(2))



As presently constituted, CEAA 2012 provides that it would be the CNSC that
would conduct the EA (section 15)



The RA must ensure that the commencement of an EA is posted on an internet
site (section 17) – EAs under CNSC jurisdiction have information posted on
both the CNSC and CEAA registries

Example of an EA posting on CNSC site

Same project on CEAA Agency site

Public comments and participation


In addition to other factors such as environmental effects, an explicit
requirement under CEAA 2012 is that the responsible authority take into
account comments from the public (section 19)



“The environmental assessment of a designated project may take into
account community knowledge and Aboriginal traditional knowledge.”
(section 19(3), emphasis added)



Public participation is mandatory: “Subject to section 28, the responsible
authority must ensure that the public is provided with an opportunity to
participate in the environmental assessment of a designated project.”
(section 24, emphasis added)

Draft reports


Under CEAA 2012, when the responsible authority is the CEAA Agency, it must
make a draft report on an EA public, and seek comments on it (s. 25)



No such requirement is specified when the RA is the CNSC or the NEB under
the current Act; it would fall to those agencies to establish their rules subject
to compliance with CEAA.

Substitution


Furthermore, under CEAA 2012 while the Minister may substitute a provincial
EA or provincial agency process by Order for a federal EA, that is not an
option when the RA is the CNSC or NEB under the current Act. (section 32)



Where it is available, substitution may only be utilized if the public will have
an opportunity to participate, have access to records in relation to the
assessment “to enable their meaningful participation” and the report will be
made public along with any conditions (section 34)

Review panel


While public interest is a governing consideration in a Minister’s decision as to
whether to refer an EA to a Review Panel, this is not an option under the
current CEAA 2012 if the project is subject to CNSC or NEB approvals (section
38(6)



Joint reviews with a province, of nuclear projects, are also excluded by virtue
of the same exclusion

Decision statements are public


By virtue of section 55 the RA must post a decision statement on the internet
and it is deemed to be a part of the licence issued to the proponent under the
Nuclear Safety and Control Act (sections 55 and 56)

Funding Programs


The Agency and the RAs must establish funding programs to facilitate public
participation in EAs



The CNSC has done so: http://nuclearsafety.gc.ca/eng/thecommission/participant-funding-program/index.cfm and states as follows:
“The Canadian Nuclear Safety Commission (CNSC) established the Participant Funding
Program (PFP) in 2011 to:


enhance individual, not-for-profit organization and Indigenous group participation in the
CNSC’s environmental assessment (EA) and licensing processes for major nuclear
facilities (e.g., uranium mines, nuclear power plants, nuclear substance processing, or
nuclear waste facilities)



assist individuals, not-for-profit organizations and Indigenous groups to bring valueadded information to the Commission through informed and topic-specific interventions
related to EAs and licensing (i.e., new, distinctive and relevant information that
contributes to a better understanding of the anticipated effects of a project)”

EA not working well


Despite the language reviewed above from the current statute, CEAA 2012, EA
in Canada has not been working well



For example, in CELA’s submission to a federal expert panel on EA, we said:
“Although public participation is entrenched as a statutory purpose of CEAA 2012, the
Expert Panel has received considerable evidence from citizens, environmental groups
and other stakeholders who encountered serious obstacles when attempting to
participate in federal EA processes. These obstacles include: deficient or delayed
public notices; short public comment periods; lack of timely access to all relevant
documentation; inadequate awards of participant funding; and lack of basic procedural
rights (e.g. cross-examination) in some recent cases.”
http://www.cela.ca/sites/cela.ca/files/CELA-Submissions-Expert-Panel.pdf

Current consultation – CEAA reform


In the government of Canada’s recent review of much of its environmental
legislation (CEAA, NEB Act, Fisheries Act, Navigation Act, Canadian
Environmental Protection Act) a discussion paper that includes proposed
reforms to CEAA has recently been released and public comments are due
August 28, 2017:
https://www.canada.ca/en/services/environment/conservation/assessments
/environmental-reviews.html

What might change re CNSC, EA and public
involvement in the federal proposals


Watchwords in the current federal discussion paper include “transparency”;
opportunities for Indigenous peoples and the public to “meaningfully
participate”; and to “regain public trust” (page 3 of the Discussion paper)



The Interim principles that were articulated in January 2016 while the
discussions ensued, also stressed science based decision making, evidence,
and views of the public among others.



The discussion paper noted there will still be “a strong role for expert
regulators” including nuclear

Federal EA processes and public – what’s
coming


Examples of findings in the “Call to Action” section of the federal discussion
paper reinforce some of the concerns that CELA and others have been
expressing:


“Opportunities for Canadians to meaningfully participate are
limited, particularly in project planning and monitoring of
construction and operation”



“Information is difficult to access for the public and Indigenous
peoples, making meaningful participation a challenge”



"Concern that not all expertise, science, evidence and Indigenous
knowledge is fully considered, and that information presented by
proponents is not adequately validated (page 6 of the Discussion
paper)

Potential guiding principles in federal EA


Among the Discussion paper’s proposed EA guiding principles are:



“Fair, predictable and transparent environmental assessment and regulatory
processes that build on what works”



“Inclusive and meaningful public engagement” (page7)



And under the title “Rebuilding Trust in the Project assessment System” is the
following:

▪

“Our proposal builds on the strengths of the existing system and includes
seven crosscutting areas of change: Addressing Cumulative Effects; Early
Engagement and Planning; Transparency and Public Participation; Science,
Evidence and Indigenous Knowledge: Impact Assessment; Partnering with
Indigenous Peoples and Cooperation with Jurisdictions” (page 8)

What does credible public involvement
look like?


CELA endorsed the following principles developed by
the national ENGO EA caucus in our brief to the federal
government in December 2016 (See Lindgren:
http://www.cela.ca/sites/cela.ca/files/CELASubmissions-Expert-Panel.pdf ):
 Participation begins early in the planning and
decision-making processes, is meaningful and builds
public confidence;
 Public input can influence or change the
outcome/project being considered;

Public involvement criteria (2)






Opportunities for public comment are open to all
interested parties, are varied, flexible, include openings
for face to face discussions and involve the public in the
actual design of an appropriate participation program;
Formal processes of engagement, such as hearings and
various forums of dispute resolution, are specified and
principles of natural justice and procedural fairness are
considered in formal processes;
Adequate and appropriate notice is provided;

Public Involvement Criteria (3)
Ready access to the information and the decisions
at hand is available and in local languages spoken,
read, and understood in places potentially affected
by proposed undertakings;
 Participant assistance and capacity building is
available for informed dialogue and discussion;
 Participation programs are learning oriented to
ensure outcomes for all participants, governments,
proponents and participants;


Public Involvement Criteria (4)
 Programs

recognize the knowledge and
acumen of the public; and,
 Processes are fair and open in order for the
public to be able to understand and accept
decisions.
(See EPA Caucus, Achieving Next Generation Environmental Assessment
(December 14, 2016) at http://eareviewexamenee.ca/wpcontent/uploads/uploaded_files/epa-caucus-submission-to-expert-panel-201612-14.docx )

CEAA 2012 Potential Changes


Prior to the current discussion paper, in 2016 the federal
government appointed an independent panel to provide
recommendations about how to reform Canadian EA – that
panel issued its report later in 2016
https://www.canada.ca/en/services/environment/conservation/assessments/environmentalreviews/environmental-assessment-processes/building-common-ground.html#_Toc034



Among the issues the Panel canvassed, was that of public
confidence in the major energy regulators also being the
same entities conducting EA of the projects.

Independent Panel (2)


The Panel stated:


“Public trust and confidence is crucial to all parties. Without it, an assessment
approval will lack the social acceptance necessary to facilitate project
development. While some would likely favour the NEB and CNSC for the
assessment of projects in their particular industries, the erosion of public trust in
the current process has created a belief among many * that the outcomes are
illegitimate. This in turn has led some to believe that the outcomes are
preordained and that there is no use in participation gin the review process
because views will not be taken into account. The consequence of this is a higher
likelihood of protests and court challenges, longer time frames to get to decisions,
and less certainty that the decision will actually be realized – in short the absence
of a social licence. On the other hand, if there is trust in the authority conducting
the IA, the outcome is more likely to be considered fair and thus be accepted by
all parties, even if their particular positions do not win the day. As such, an
authority that does not have concurrent regulatory functions can be better
held to account by all interests than can entities that are focussed on one
industry or area and that operate under their own distinct practices.” (Section
3.1 of the Panel report – emphasis added)

CEAA 2012 Potential Changes


CELA strongly endorses this perspective as outlined by the independent panel,
regarding who should conduct the EA.



However, on the issue of whether the major energy regulators should also be
the entities conducting the EA, the current federal proposal did not follow
the independent expert panel recommendation. Instead the current proposal
states:


“For major energy transmission, nuclear and offshore oil and gas projects,
assessments would be conducted jointly by the agency and life cycle
regulators, using the regulators’ expert capacity and ensuring that safety
and other key regulatory factors are considered as part of a single,
integrated process.”

CELA’s submissions on major energy
project EA reform


CELA’s view is that all of the problems identified by the expert panel and
reinforced in the government’s own discussion paper leading to a lack of
public credibility in the EA processes and the role of the public in those
processes will remain, with a consequent ongoing lack of social licence if the
major energy regulators continue to conduct the project EAs, even together
with an independent agency.



CELA will be urging the federal government to follow the recommendation of
the independent expert panel, and to remove the CNSC and the NEB from
their roles in conduct of EA; rather the EAs should be conducted by an
independent agency as recommended by the Panel.

Nuclear waste projects and public
involvement


We have current and recent examples of other current nuclear waste
proposals and how well they have been going from the perspective of a
sufficient process for public involvement



In terms of high level fuel waste, credible public involvement is crucial due to
the inter-generational issues at stake



Reform of the CEAA 2012 must take account of the fact that such projects
have not been viewed by the involved public as credible processes

Current Intermediate and Low Level Waste
Proposals – public involvement credibility
issues


DGR


Bait and switch issues



Closed door decision making



Limited number of decision makers



limited vision of community future (“need” for a large nuclear facility)



Insufficient proof of “need”



Insufficient consultation with whole community



Extremely limited geographic scope



Omission of transportation issues



Omission of great lakes as study area



Failure to consider real alternatives

Current Intermediate and Low Level Waste
Proposals (2)


NSDF:


Confusion of business opportunities with actual waste management needs



Limited decision makers (internal govt and the private consortium)



Governance issues



Under CEAA 2012 – limited involvement of federal government / policy makers



Lack of a comprehensive nuclear waste framework (also true of DGR and NWMO)



Downplaying of significance



Major transparency issues



Lack of essential info reports while already in draft EIS comment stage



No “say” by local community other than as additional stakeholders

Rolphton and Whiteshell (3)


Very limited info provided or available so far



Eg No contaminant pathways characterization



Novel approach but under-stated significance in project description



Over-influence of economic drivers



Similar governance issues to NSDF



No say by local governments (other than regular stakeholder comments)

Case law


Public involvement in matters pertaining to nuclear energy and waste are
crucial: Justice Blenus Wright, 1994:
“The public probably owes a debt of gratitude to Energy Probe and its staff for the
important role they have played and continue to play,
. . . in propounding on the question of nuclear safety and other energy-related issues
by informing the public and, perhaps more importantly, challenging the positions of
the public bodies responsible for energy issues, and particularly nuclear energy issues,
and, in so challenging them, to keep them on their toes to make sure that what they
are doing has a reasonable basis for it.” Energy Probe v. Canada et al 1994 CanLII 7247
(ON SC)

IAEA guidance for consulting public on
radioactive waste


IAEA Guidance also provides some benchmarks against the current Canadian
nuclear waste processes



The IAEA Guide, Policies and strategies for Radioactive Waste Management
(IAEA 2009) provides that a State should “indicate the State’s intention to
inform the public about proposed plans for radioactive waste management,
and to consult concerned parties and members of the public to aid in making
related decisions.”

IAEA Guidance


Among the goals of the IAEA guidance is “To enhance public confidence in
relation to the subject of spent fuel and radioactive waste management.”



The IAEA Guide elaborates: “Public participation in decision making:
Decisions which may have a potential health, social or environmental impact
should be made in consultation with those who may be affected (the regional
Aarhus Convention [6])”

IAEA Guidance cont’d


The proponents’ and reactor operators’ stake in public involvement is also
implied in the guide as follows”
“10.7. PUBLIC SENSITIVITY Public attitudes and expectations in relation to the
potential construction of radioactive waste management facilities should be
understood and addressed. Experience in many countries has shown that transparency
and openness by the developer in relation to plans that may affect local communities
offer the best chance of success. An important aim should be to gain the confidence
and good opinion of the local community [42]. These are important aspects to take
into account when developing and implementing strategies for radioactive waste
management.” (page 38 of the Guide)



This accords with CELA’s oft-repeated submissions in other contexts such as
emergency planning, that without adequate public consultation, and
meaningful input that has clearly made a difference in decision making, there
will be no public credibility in the outcomes

resources


Canadian Environmental Law Association: www.cela.ca
http://www.cela.ca/collections/green-energy



Northwatch: http://www.web.net/~nwatch/



Nuclear Waste Watch: http://nuclearwastewatch.weebly.com/



Nuclear Waste Watch members and links: http://nuclearwastewatch.weebly.com/links.html



Canadian Coalition for Nuclear Responsibility: http://www.ccnr.org/



Greenpeace: http://www.greenpeace.org/canada/en/home/



SOS Great Lakes: http://www.sosgreatlakes.org/



Stop the Great lakes Nuclear Dump: http://www.stopthegreatlakesnucleardump.com/



Durham Nuclear Awareness: https://durhamnuclearawareness.com/



Nuclear Information and Resource Service https://www.nirs.org/

