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Thank you for the opportunity to appear before you today to speak to Bill 139.  Founded in 1970, 

CELA is a provincially mandated specialty legal aid clinic focussed on environmental law and 

our services include representation of financially eligible citizens’ groups, families, individuals 

and First Nations on many types of environmental matters, often before the Ontario Municipal 

Board, along with many other tribunals.  We also work on law reform and public legal education 

in order to advance use and improvement of environmental decision-making tools. 

 

CELA has two main submissions to make to you today.  The first is that most of Bill 139, 

relating to planning matters, should not be passed in its present form.  Rather we recommend that 

the government should withdraw these schedules to the Bill and conduct further public 

consultation on how Ontario’s land use planning decisions and appeals should be reformed.  

However on the other hand, we do support the proposed schedule 4 relating to the Conservation 

Authorities Act with some recommendations as we will mention later in our submission. 

 

Planning Matters – Schedules 1, 2, 3 and 5 

 

Let me say firstly that we do agree that land use decision making deserves ongoing improvement 

in the province of Ontario.  However, we conclude that Bill 139 does not remedy the current  

issues and instead, we reasonably anticipate that Bill 139 may compound or exacerbate several 

current problems within the land use planning system, and may create new difficulties or 

unintended consequences, including new pressures for judicial review in the court system.  It 

should be noted that CELA has never supported the abolition of the Ontario Municipal Board as 

we have argued that it provides an important forum for citizen participation in reviews of land 

use planning decisions, as well as protections in terms of compliance with law, with good 

planning, and with the public interest. 

 

Turning to Bill 139, and starting with the planning matters, we have no concern about the renaming 

of the tribunal, but we are focussed on the substantive and procedural issues that Bill 139 raises 

                                                 
1 Based on submissions prepared by CELA Counsel Richard D. Lindgren, Monica Poremba, and Anastasia Lintner 

in response to Bill 139 
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compared to current processes.  In our view, the four planning schedules will reduce or eliminate 

important procedural rights and substantive protections currently enjoyed by Ontarians under the 

existing land use law and policy framework.   

 

The major concerns we have in relation to Planning Act appeals include the provisions of Bill 139 

that would: 

 

- constrain and reduce the Board’s jurisdiction and powers, and reduce the number and types 

of matters which may be appealed to the Local Planning Appeal Tribunal (LPAT); 

 

- limit the grounds of appeal that can be advanced before the LPAT; 

 

- restrict who can participate in LPAT hearings, and constrain how the LPAT hearings will 

be conducted (e.g. no testimony under oath, no cross-examinations by parties, etc.);  

 

- eliminate de novo hearings before the LPAT, and narrow the LPAT’s decision-making 

authority; and  

 

- stipulate that the as-yet unwritten LPAT rules of practice and procedure prevail over the 

Statutory Powers Procedure Act (SPPA) where there is “conflict” between the LPAT rules 

and the procedural safeguards entrenched in the SPPA. 

 

In light of these provisions, Bill 139 will make it exceedingly more difficult for CELA’s client 

community to play a meaningful role in the land use decision-making process, or to ensure that 

decision-makers are held accountable through appropriate appellate procedures.   

 

For the purposes of ensuring fairness, transparency and credibility of LPAT decisions, CELA 

submits that the merits of Planning Act appeals must continue to be adjudicated in traditional oral 

hearings, with the usual procedural safeguards in place (e.g. testimony under oath, cross-

examination by parties, etc.).  In our experience, oral hearings offer the highest and most effective 

form of public participation in the decision-making process, and they should not be sacrificed for 

reasons of political expediency or under the guise of administrative “efficiency.” 

 

Alarmingly, subsection 42(3) states that even if an oral hearing is held under subsection 38(1) or 

(2), “no party or person may adduce evidence or call or examine witnesses.” Instead, all that parties 

and persons can do in oral hearings (if held) is to make “oral submissions.” 

 

CELA strongly objects to Bill 139’s attempt by these provisions to transform OMB’s current de 

novo hearings into a far less robust type of appellate review. Similarly, we object to the Bill 139 

proposal to tightly circumscribe the nature of the OMB’s current jurisdiction and order-making 

powers in relation to Planning Act appeals. It strikes us that fundamentally there is a 

misunderstanding on the part of the drafters of the Bill, who see municipal land use decisions as 

analogous to expert tribunal decision making.  CELA submits that planning appeals should be 

decided on their merits, and there should be no presumption by the LPAT that the impugned 

decisions are always properly reached, unassailable on the facts, or in accordance with the 

applicable law/policy framework. Appeals to the LPAT are not analogous to judicial review 
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applications, where curial deference to a specialized administrative decision-maker may be 

warranted, and where the principal question is typically whether the decision-maker reached a 

defensible outcome from a range of reasonable options.  Since Planning Act appeals usually 

involve one or more matters of provincial interest and invariably trigger the application of 

provincial planning policies, it is imperative that the LPAT should remain empowered to make the 

best planning decision available on the hearing record, rather than determine whether the 

impugned decision was merely “reasonable” or “defensible” on the basis of the documentation 

placed before the municipality or approval authority.  We also submit that planning appeals should 

be decided by the LPAT on the best available evidence, including information, data or opinions 

that may post-date the decision or approval under appeal.  

 

CELA also does not support the Bill 139 proposal to require the LPAT to step aside and send the 

subject matter of the appeal back to the municipality for a second decision and/or a second appeal. 

In our view, once the LPAT is seized with jurisdiction over a Planning Act appeal, it is the LPAT 

that should hear and ultimately decide the matter, not the municipality whose decision (or non-

decision) prompted the appeal in the first place. Bill 139’s attempt to entrench a judicial review 

model for Planning Act appeal outcomes (e.g. by remitting the matter back to the municipality) is 

clearly misplaced and highly inappropriate. 

 

The sum total of these and other proposed planning changes will result in significantly reduced 

opportunities for our client community to participate effectively in land use decision making in 

Ontario. 

 

At the same time, Bill 139 contains no new provisions aimed at removing or reducing the financial 

barriers currently faced by residents or non-governmental organizations who participate in the land 

use planning system, and who often encounter well-resourced municipalities and/or deep-pocketed 

developers. In our view, it is long overdue for the Ontario government to address the fiscal 

imbalance in parties’ resources, particularly when appeal hearings are held under the Planning Act.   

As we detail further in our written submissions to the Ministry on Bill 139 attached hereto, the 

establishment of the Local Planning Appeal Support Centre leaves many questions unanswered, 

but most importantly, we assume it will not provide the type of resourcing that is needed by citizens 

wishing to participate fully in land use planning decisions such as for hydrogeologists, planners, 

other experts and robust legal assistance.  If it is intended to do so this should be made more clear, 

but in the meantime we recommend the approach that was provided in the past under the Intervenor 

Funding Project Act, albeit with an expansion to land use planning decision making, whereby 

qualified intervenors could apply for funding support subject to specified criteria. 

 

Planning Matters Alternative Recommendation 

 

In the alternative, if the LPAT is not going to hold any de novo hearings under the Planning Act, 

then Bill 139 should be amended to ensure that environmental planning appeals (e.g. “greenfield” 

projects involving the natural heritage and healthy communities policies of the Provincial Policy 

Statement) are directed or transferred to the Environmental Review Tribunal for de novo hearings. 

In our view, the public interest is better served by having a full oral hearing on development 

proposals that may adversely affect public resources or public health and safety. On this point, we 
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note that other stakeholders have suggested that all environmental planning appeals should be 

heard and decided by the ERT instead of the OMB (or its successor LPAT).2 

 

Schedule 4 Conservation Authorities Act 

 

Turning to the conservation Authorities Act amendments provided by schedule 4 to the Bill, 

overall, we are supportive of the proposed amendments to the Conservation Authorities Act in 

Bill 139. The proposed amendments will enable improved transparency and accountability for 

conservation authorities (CAs) and enhanced ministerial oversight.  In particular, we are pleased 

to see proposed provisions that clarify the purpose of the Conservation Authorities Act although 

we encourage further clarifying that terms contained in the purpose provision such as 

“development” and “management” to ensure that they are aimed at ensuring overall watershed 

health.  We are also supportive of provisions that Improve membership and governance of Cas in 

Ontario although the membership composition will be left to future regulations and we strongly 

encourage that qualifications of appointees include some specified criteria that are representative 

of various aspects of the public interest in watershed health.  Other examples of improvements to 

the Act include clearly prohibiting changing watercourses or interfering with wetlands, and 

enhancing permitting, compliance and enforcement mechanisms.   

 

 

Conclusion: 

 

CELA submits that it is in the public interest to have an independent, specialized quasi-judicial 

tribunal that is empowered to hear and decide disputes arising under the Planning Act. In our view, 

however, these appeals should not be confined to the record that was placed before the decision-

makers at first instance. Instead, CELA concludes that there should be a continuation of de novo 

oral hearings on most matters that are currently appealable under the Planning Act.  

 

 

For these reasons, CELA makes two recommendations to the Standing Committee: 

 

Bill 139, Schedules 1, 2, 3 and 5 should be withdrawn, and the government should continue 

public consultation and develop a new set of amendments in order to safeguard the public 

interest, and to ensure that Ontario’s land use planning system is fair, robust, participatory, 

transparent and accountable. 

 

Bill 139, Schedule 4 should be passed with some additional clarification either in the 

legislation or regulations to ensure that the changes are supportive of improved watershed 

health. 

 

Attachments: 

 

                                                 
2 http://environmentaldefence.ca/2017/04/05/building-better-communities-starts-fixing-ontario-municipal-board/  

http://environmentaldefence.ca/2017/04/05/building-better-communities-starts-fixing-ontario-municipal-board/


Letter from CELA - 5 

 
 

 

Attachment 1:  CELA detailed submission dated August 14, 2017 to Ministry of Municipal 

Affairs regarding Bill 139, EBR No. 013-0590 by Richard D. Lindgren and Monica Poremba, 

CELA Staff Lawyers 

  

Attachment 2:  CELA and others: submission dated July 26, 2017 Re Bill 139 Schedule 4, 

Amendments to the Conservation Authorities Act. 

 

Attachment 3:  CELA submission dated December 16, 2016, Provincial Policy, Local Decision-

Making and the Public Interest:  Reforming the Ontario Municipal Board by Richard D. 

Lindgren, Counsel and Monica Poremba, Student-at-Law 
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