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About CELA 
 CELA was federally incorporated in 1970 as a not for 

profit organization dedicated to using and improving 
laws to protect the environment 

 CELA is also an Ontario Legal Aid clinic with a 
mandate for client representation, advice, law reform, 
public legal education and community outreach 

 Our priorities presently focus on environmental 
equity, environmental health, safe and sustainable 
energy, safe and sustainable water, community 
planning and sustainability and local to global issues. 
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Environmental Litigation after Inco 
 These brief remarks deal with causes of action and 

pleadings for claims of environmental property 
contamination; and very brief remarks on additional 
considerations 

 Citations to the Smith v. Inco decisions are provided at 
the end of this presentation 
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Short chronology and results 
 The Smith v. Inco case was commenced in 2001 and 

subsequently certified as a Class proceeding 

 The trial decision was released in July 2010, finding Inco 
liable for nickel contamination of neighbouring properties 
on grounds of private nuisance and the Rylands v. Fletcher 
doctrine and awarding an aggregate of $36 million across 
three classes of Plaintiffs 

 The trial decision was appealed to the Ontario Court of 
Appeal whose decision was released in October 2011 

 The Ontario Court of Appeal reversed the trial judgment 

 A subsequent costs decision by the trial judge was released 
last month in September 2012 
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What Is the Cause of Action 
 Pleadings in environmental litigation have often 

included as causes of action some or all of: trespass to 
property, private  and/or public nuisance, negligence, 
the doctrine of Rylands v. Fletcher, and sometimes 
statutory liability and other grounds. 
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Trespass 
 The Trial Judge found that the ``intrusion`` of nickel 

particles onto the neighbours`property from the Inco 
facility was indirect, not direct. 

 Accordingly, he denied the claim for trespass. 

 This finding was not appealed further. 
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Rylands v. Fletcher 
 The trial Judge found that refining nickel was a ``non-

natural`` use of land and that the Rylands doctrine 
could be applied when the escape of a dangerous 
substance (a substance ``likely to cause mischief``)  is 
continuous or repeated and is not limited to single or 
isolated incidents.  He found that the escape of nickel 
from the refining process therefore resulted in strict 
liability on the part of Inco. 
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Rylands cont`d 
 The Ontario Court of Appeal stated that `` Strict liability 

under Rylands v. Fletcher aims not at all risks associated 
with carrying out an activity, but rather with the risk 
associated with the accidental and unintended 
consequences of engaging in an activity.  TheRylands v. 
Fletcher cases are about floods, gas leaks, chemical spills, 
sewage overflows, fires and the like.  They hold that where 
the defendant engages in certain kinds of activities, the 
defendant will be held strictly liable for damages that flow 
from mishaps or misadventures that occur in the course 
of that activity.  The escape requirement in Rylands v. 
Fletcher connotes something unintended…`` (emphasis 
added) 
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Rylands cont`d 
 The OCA declined to find that Rylands extends to ``all 

hazardous activities`` and stated that it would leave 
such decisions to the legislatures 

 The OCA noted that such activities would continue to 
be sanctioned by liability in cases of negligence, 
nuisance and statutory liability as applicable 

 While the OCA found that possession of permits and 
licences is not a defence to a Rylands claim, it did find 
that operation of a nickel refinery in a highly 
industrialized part of the town was not a ``non-
natural`` use 
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Rylands cont’d 
 In obiter, the OCA noted that it would not require 

foreseeability of the escape of the substance in Rylands 
cases; but that it may be relevant in terms of the type 
of harm 

 The OCA also noted in obiter that it agreed with the 
trial judge that Rylands is not limited to a single or 
episodic escape; it may apply to continuous or 
multiple-event escapes 
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Nuisance 
 Since the claims as presented at trial were only for 

impacts on private properties, the Judge did not 
further consider the matter as an issue of public 
nuisance. 

 The trial judge noted that the Plaintiffs relied only on 
the first of two branches of private nuisance, that is, 
material physical damage to the plaintiffs’ properties. 

 The other branch of private nuisance, not at issue in 
this case, would be ``significant interference with 
beneficial use``. 

11 



Nuisance cont`d 
 The trial judge found that nickel particles flowing and 

adhering to the soil on the neighbour`s properties 
amounted to physical damage; that he did not need to 
balance other factors such as the utility of Inco`s 
conduct 

 As to whether the physical damage was ``material``, 
the trial Judge found that the MoE`s intervention level 
was not relevant; rather that if the physical damage 
(nickel contamination) affected property values, it 
would be material. 
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Nuisance cont`d 
 At the Ontario Court of Appeal, the Court found that there 

must be a consideration of the reasonableness of the 
alleged nuisance, that is from the perspective of its 
interference with the neighbours’ property rights (if the 
latter is unreasonable there will be nuisance even if the 
industrial operation is reasonable) 

 For the physical damage to property branch of nuisance, 
there is no requirement (so far  - and the Ontario Court of 
Appeal did not have to decide this) to balance competing 
factors like the ``nature of the interference`` or the 
characteristics of the neighbourhood 
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Nuisance 
 The OCA said, ``In our view, the requirement of “material 

injury to property” referred to in St. Helen’s Smelting Co. is 
satisfied where the actions of the defendant indirectly 
cause damage to the plaintiff ’s land that can be properly 
characterized as material, actual and readily 
ascertainable.``  According to the Court,  
 Material means ``substantial`` and not ``trivial`` 

 Actual means the damage has occurred and is not merely 
potential 

 Readily ascertainable means it can be observed or measured 
(which could include chemical or metal contamination of 
soils) 
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Nuisance 
 The OCA found that the trial judge erred in finding that 

the damage caused actual, substantial physical damage to 
the Plaintiff`s properties ; it stated that ``To constitute 
physical harm or damage, a change in the chemical 
composition must be shown to have had some detrimental 
effect on the land itself or rights associated with the use of 
the land.`` 

 The OCA distinguished the case from Russell Transport in 
that the Plaintiffs in Smith v Inco did not show and did not 
attempt to show that the nickel had some detrimental 
effect on the land or its use by the owners. 
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Human Health 
 No claims as to impacts on human health were 

advanced by time of the trial 

 Another case involving impacts on human health 
might result in a different result in terms of the 
branches of the definition of nuisance – the OCA in 
this case stated that if the Plaintiffs had shown such an 
impact they would have established actual, substantial 
physical damage to the properties 

 This case as tried did not include negligence as a 
ground for the claim 
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MoE intervention standard 
 The OCA agreed with the trial Judge that the MoE, in 

setting an intervention standard as to soil 
contamination, does not set a civil liability standard 

 However, the OCA did say that the Plaintiffs would 
have had to show ``at least some`` risk to health to 
successfully prove actual physical damage to property 
from the nickel contamination 
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Calculation of Damages 
 The trial Judge found that the public disclosure of 

widespread contamination of properties by and after 
the year 2000 in the three Classes caused property 
devaluation 

 The Ontario Court of Appeal focussed its attention on 
the question of whether the widespread public 
disclosure caused property value impacts 

 A detailed review of the property value evidence by the 
OCA resulted in their substitution of findings on 
valuation in that they found the property value 
impacts not proven on the evidence 
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Limitations 
 The trial Judge implicitly found that the Plaintiffs 

knew or ought to have known of the nickel 
contamination of their properties by sometime in the 
year 2000 

 The OCA’s main point on this issue is that limitations 
is an individual, not a class issue; Class certification is 
procedural not substantive 
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Low Income communities 
 The trial Judge found that there was a pre-existing 

“baked-in” reduction in property values due the 
proximity of the properties to a large industrial facility 

 “ The first common sense principle is that the value of any 

residential property is reduced if that property is located close to a 
large industrial operation.  That is, there is a “baked-in discount” for 
residential properties that are located close to an industrial 
operation regardless of whether that operation is the cause of air, 
water, or soil pollution.  Mark Thayer … a PhD in economics and an 
expert in environmental economics, testified as to the concept of a 
baked-in discount, and I accept his evidence in that respect.” 
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Low Income Communities cont’d 
 The Ontario Court of Appeal found that operations of 

facilities with metals or chemicals emissions in a ``heavily 
industrialized`` part of community is not considered 
``non-natural`` even though there is an extensive 
community of senior and low income residents  in the 
vicinity 

 What are the equity implications of this finding compared 
to more affluent parts of the community? 

 Should low income communities be further restricted in 
property impact claims by reason of the fact that they 
already have property impacts from surrounding industrial 
uses? 
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Costs 
 Inco sought its costs on a partial indemnity basis from the 

Class Proceedings Fund (administered by the Law 
Foundation of Ontario) 

 Pursuant to section 31(1) of the Class Proceedings Act, the 
Court applied a 50% reduction to the costs it would have 
otherwise awarded Inco: 
 31(1) In exercising its discretion with respect to costs 

under subsection 131 (1) of the Courts of Justice Act, the court 
may consider whether the class proceeding was a test 
case, raised a novel point of law or involved a matter of public 
interest (emphasis in Reasons) 

 In the end the Court awarded Costs of $1,766,000.00 to 
Inco inclusive of disbursements and HST 
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Conclusions 
 Environmental litigants will continue to consider the 

applicability of trespass, private and public nuisance, 
Rylands v Fletcher, negligence and statutory liability in 
terms of the facts and evidence applicable to the case 

 Litigants will have to consider how to prove the physical 
damage to property branch of a claim of nuisance  

 Litigants will need to seriously consider whether there are 
impacts to health and whether they should pursue those 
claims in conjunction with other claims 

 Costs risks will continue to present an issue to parties 
considering environmental litigation in Ontario 
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Conclusions cont’d 
 Rylands claims require an element of unexpectedness, 

but may still be made where an escape is continuous or 
repeated 

 Given the Courts’ preference that strict liability for 
hazardous activities in general be established by the 
legislatures, this is an on-going law reform issue to 
consider in various sectors of activity 

 There are serious equity issues inherent in the Courts’ 
approach to analysis of property value impacts 
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