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About CELA 

 CELA was federally incorporated in 1970 as a not for profit 

organization dedicated to using and improving laws to protect 

the environment 

 CELA is also an Ontario Legal Aid clinic with a mandate for 

client representation, advice, law reform, public legal education 

and community outreach 

 Our priorities presently focus on environmental equity, 

environmental health, safe and sustainable energy, safe and 

sustainable water, community planning and sustainability and 

local to global issues. 
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Stakeholders’ Objectives in 

participating 
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 Environmental and health ENGO’s are looking for: 

 Broad public input and participation in decision making 

 Access to the information on which decisions are based, often in-

depth 

 Ability to examine and test the evidence and ability to provide 

evidence 

 A strong understanding of other parties’ positions  

 An appreciation that participation affected the outcome in a positive 

way 

 High confidence in and belief in credibility of the decision maker/s 

 Decisions that are protective of the environment and human health 

 

 



Public Input and Participation 
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 As soon as there are restrictions on participation, public 
confidence goes down – this is happening recently with the NEB 

 If barriers to entry are too high, then realistic ability to participate 
suffers – examples include long hearings, in-person in-Toronto or 
Ottawa only hearings (many of the OEB hearings to this point), or 
hearings where experts and lawyers must be utilized but with no 
intervenor funding 

 This doesn’t mean there can’t be reasonable expectations by the 
tribunal of those participating - such as to comply with reasonable 
rules, and provide materials in advance 

 The best processes provide a number of ways for people to 
participate and allow members of the public to choose 

 Geographic accessibility, internet access, webcasting, on-line 
posting of materials are all very helpful in enabling participation 



Input and participation cont’d 
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 Good examples of providing various forms of public 
participation include those tribunals who allow a choice 
between “Intervenors” and “Participants” with a lesser 
number of rights and responsibilities in the process on the 
part of the latter  

 The Walkerton Inquiry provided an extremely good example 
of varied participation rights and also of varied ways to 
obtain information that would inform its reports – from the 
sworn and cross-examined evidence of the Part I “causation” 
part of the Inquiry, to the town halls, study papers, and 
experts meetings of the Part II “recommendations” part of 
the Inquiry. 



Access to the information on which 

decisions are based 
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 The standard expectation now is for on-line posting of the materials relevant to a 
decision which is open for public comment or participation – the CEAA registry 
and the NEB do this well 

 However the organization of the material on-line must be useable – this is a 
downfall of the federal EA joint review process and the CEAA registry  whereby 
tracking of interrogatory responses to specific issues is problematic 

 Requiring people to attend offices or make special requests of the tribunal or 
proponent for information is itself a barrier to entry – many members of the public 
find this intimidating – this is often true in postings on Ontario’s EBR  

 An extreme irritation is when access to information relevant to a proceeding is 
blocked by way of insistence that members of the public use the formal channels of 
access to information requests – and these are rarely timely enough to be of 
assistance – for example, provincial ministries may apply this barrier despite an 
upcoming proceeding before a tribunal - the Ontario FOIPC office issued a decision 
very critical of this practice on one of my appeals some years ago 

 We have sometimes asked decision makers to delay their decisions until we or our 
clients can obtain the needed information . 

 

 



Ability to examine and test evidence 
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 A good system of pre-hearing interrogatories is a very valuable tool – 
the OEB does this very well; so does the NEB 

 Tribunal processes where there is no swearing of evidence or cross-
examination provide significant problems in terms of weight and 
credibility of the information – this is the case at the CNSC 

 A very major frustration for intervenors and members of the public are 
processes where bald statements are allowed to be made by  proponents 
or tribunal staff, on which the tribunal decision makers are intended to 
rely, without the ability to probe that evidence 

 For those presenting information on behalf of tribunal staff, proponents, 
or hired by intervenors, there should be statements of qualifications  

 All tribunals are attributing “weight” to different types of evidence, but 
without these hallmarks of testing the probative value of the 
information, that process becomes invisible to the public and affects the 
credibility of the process 



Ability to provide evidence 
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 Stakeholders and Intervenors need to be able to provide 
information and evidence to the decision maker in a variety of 
formats 

 There does need to be recognition of the value of various types of 
knowledge, including local knowledge, aboriginal traditional 
knowledge, western science and social science 

 Good processes therefore have often provided a variety of 
mechanisms to obtain all of this including public presentation 
nights or days in addition to conventional days of sworn testimony, 
as well as innovative fora for exchanges of experts opinions 

 Overly restrictive time limits on stakeholders’ participation is also 
un-necessary and keeps the tribunal from hearing relevant 
material 



Understanding other Parties’ Positions 
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 A major part of the value of public administrative tribunal decision 
making is the opportunity to hear about, and learn about, the 
opportunities and barriers other parties are facing 

 Particularly in proceedings where settlement discussions are 
appropriate, this is invaluable in reaching mutually acceptable outcomes 
for all or part of a hearing 

 For public intervenors, these outcomes might be highly satisfactory even 
where there has been some compromise on original positions 

 At the same time, jargon-laden, acronym laden evidence must be kept to 
a minimum – it often masks an embedded paradigm that isn’t even 
recognized by its participants, whereas clear language opens the 
assumptions and frameworks of the subject matter to scrutiny by all – 
the OEB has recently undertaken to address this issue 

 

 



Participation positively affected the 

outcome 
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 This factor does not require that the stakeholders have always 
“won” the case to feel that their participation positively affected 
the outcome 

 Other important outcomes include a decision that is better than it 
would have been without their participation; a decision that valued 
and included information that would not have been available to the 
tribunal without their input; a decision that changes some aspects 
of the outcome such that certain issues are alleviated 

 However, the stakeholders and intervenors must see that any 
environmentally or health protective aspects of decision outcomes 
are implemented in fact / on the ground, monitored, enforced, 
and reviewed if necessary; otherwise there is scepticism about the 
utility of the decision making process by that tribunal 

 



Need for high confidence in tribunals 
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 Issues for stakeholders in assessing their confidence in tribunals 

include hallmarks and demonstration of a number of factors: 

 Tribunal neutrality 

 Tribunal independence 

 Avoidance of regulatory capture 

 Possession of sufficient expertise in all of the subject matter before 

the tribunal 

 Level playing field between proponents and stakeholders including 

intervenor funding processes and judicious use of costs powers 

 Avoidance of special privileges to certain parties 

 Obvious valuing of the contributions of the public and intervenors 

 

 

 



Why do stakeholders bring Judicial 

Review Proceedings 
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 A major reason for Judicial Review of course is a significant argument 
that the enabling statute has not been followed and applied in law. 

 There are many cases where judicial review is brought because of a 
significant lack of confidence in the decision 

 If stakeholders have not felt heard, or that their input was dismissed out 
of hand and unreasonably so, they may bring a JR application 

 JRs may also be brought because the decision does not make sense to the 
stakeholders in spite of, or maybe because of the adequacy of the reasons 
provided by the tribunal 

 However, due to the very high resources required and many other 
factors, JRs are not the preferred avenue and usually brought only when 
the applicants believe that important values and principles and/or 
impacts are at stake 



Energy projects & Judicial Review 
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 In Ontario, the ENGOs working on energy are strongly in favour 

of the Green Energy Act and renewable power – such as ourselves, 

other members of the Renewables is Doable coalition, and 

members of the Ontario Environmental Priorities group 

 However, wind power siting issues are contentious and ending up 

before the province’s Environmental Review Tribunal and the 

courts. 

 One of the ways forward that CELA and others support is 

integrated community energy planning; there are also 

improvements in the process of providing input to the decision 

making, including from municipalities, that could be explored. 



Energy projects and Judicial Review 
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 On the nuclear projects, these are multi-billion, multi-decade 
investments and commitments with major impacts  

 Alternatives assessment is not being applied in Ontario’s energy 
mix decision making; there is no provincial EA applicable (at the 
choice of the province); and there is no proper demonstration of 
need for these massive projects   

 The ENGOs working on energy are of the view that the pursuit of 
nuclear is a de facto barrier to the full potential for renewable 
energy; not to mention accident risk and other issues including 
costs 

 Pipeline projects, especially oil, are now drawing attention in 
Ontario in part because of the contentious projects in western 
Canada  - and members of the public are objecting to new criteria 
and long forms to seek intervenor status at the NEB hearings 



Energy Projects and Judicial Review 
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 In all of these issues, a major common factor is dissatisfaction 

with the process of deciding on the choice of energy and/or 

the process of siting the projects 

 Another common factor is that there is much broader 

recognition that to obtain energy services, there are 

environmental and health impacts that have to be considered 

 However, the one-at-a-time facility siting processes are not 

providing the venue to look at the whole picture and choose 

the most optimal path forward with least economic and 

environmental costs  

 



Stakeholders at the Tribunals 
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 While the tribunals must work within the parameters of the 

decisions entrusted to them by their enabling statutes; tribunals 

also normally have a great deal of discretion to set their own 

processes   

 Fully embracing the purposes of their statute; providing ample and 

welcoming opportunities for stakeholders to intervene and be 

involved; providing a mix of methods for involvement; taking 

account of varying types of information sources; and ensuring 

geographic and internet accessibility with full transparency and 

cogent  reasons are some of the key cornerstones whereby 

stakeholders will have a higher level of satisfaction with and 

confidence in the tribunals’ decision making 
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