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Abstract

The philosophy of sustainable development, which often 
invokes the principles of precaution and intergenerational 
risk, aims to advance the long-term protection of the planet 
for future generations. What does ‘sustainability' mean in the 
context of project planning and public consultation? And, how 
do principles like the precautionary principle and 
intergenerational risk apply?

In this session, Kerrie Blaise will review these key principles of 
international environmental law and review their applicability 
within a Canadian context. Drawing on our history of working 
with citizens' groups and advocating for greater public 
participation in decision-making, CELA will also share legal 
tools and policies which can advance a project's social 
acceptance, or 'social license' to operate.
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Clinic Mandate
www.cela.ca

 The Canadian Environmental Law Association (CELA) is a 
specialty community legal clinic providing services to low 
income individuals and disadvantaged communities across 
Ontario in environmental law matters. CELA was established 
in 1970, funded as an Ontario specialty legal aid clinic by Legal 
Aid Ontario since 1978. 

 CELA’s environmental law legal services include 
representation before a variety of courts and tribunals as well 
as assistance to individuals representing themselves, 
summary advice, law reform and public legal education.
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Our Objectives  

• To provide equitable access to justice to those otherwise 
unable to afford representation for their environmental 
problems

• To advocate for comprehensive laws, standards and 
policies that will protect and enhance public health and 
environmental quality in Ontario and throughout Canada;

• To increase public participation in environmental decision-
making

• To work with the public and public interest groups to foster 
long-term sustainable solutions to environmental concerns 
and resource use

• To prevent harm to human and ecosystem health through 
application of precautionary measures.
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1. Intersection of Ethics & Principles of 
International Law

a) Sustainable Development
b) Precautionary Principle
c) Intergenerational Risk

2. Applying a Sustainability Lens

a) When may it apply?
b) How might it be achieved?

3. Concluding Remarks

Agenda



1a. Sustainability 

 Sustainability represents a goal where 
biophysical, human and socio-economic systems 
coexist 

 Sustainable development is the process or 
program of action which allows for development 
which meets the needs of the present without 
compromising the ability of future generations to 
meet their own needs
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1b. 
Precautionary      

Principle

 The precautionary principle defines how to respond to the 
challenges of sustainable development and denotes a duty to 
prevent harm 

 In Canadian law, the precautionary principle has achieved the 
status of a principle of international law. This was set out by the 
Supreme Court of Canada in its 2001 decision in Spray-Tech:

The interpretation of By-law 270 contained in these reasons 
respects international law’s “precautionary principle”, which is 
defined as follows at para. 7 of the Bergen Ministerial Declaration 
on Sustainable Development (1990):

In order to achieve sustainable development, policies must be based 
on the precautionary principle.  Environmental measures must 
anticipate, prevent and attack the causes of environmental 
degradation. Where there are threats of serious or irreversible 
damage, lack of full scientific certainty should not be used as a 
reason for postponing measures to prevent environmental 
degradation.
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1c. 
Intergenerational 

Equity

 A key goal of sustainability 
assessment is to discourage 
decisions which transfer the 
negative impacts of our 
activities today onto future 
generations

 Applying an 
intergenerational equity 
lens reveals risks which may 
be imposed on future 
generations (ie. waste 
legacies, decommissioning)
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2. Applying 
Sustainability 

When may it apply?

1.   Legal requirement or statutory purpose 

“The purpose of this Act is to provide for the conservation, 
protection and management of Ontario’s waters and for their 
efficient and sustainable use, in order to promote Ontario’s long-
term environmental, social and economic well-being.” 

- Ontario Water Resources Act 

“The purposes of this Act are to foster sustainability” (s 6(1)(a))
“The impact assessment of a designated project must take into 
account the following factors: the extent to which the designated 
project contributes to sustainability” (s. 22(1)(h)

- Impact Assessment Act 
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2. Applying 
Sustainability 

2.    Obtaining a ‘social licence’
Unlike a legal licence which is granted through a formal 
process, a social licence is neither granter nor written 
down. 
Having a social licence (aka society’s consent) may 
explain why some projects a built while others languish. 

Projects which have achieved a social licence have 
supported the following key principles (Hoedl, S. 2019): 
i. Engendering trust 
ii. Transparency 
iii. Meaningful public engagement 
iv. Protecting health, safety and the environment
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2. Applying 
Sustainability 

How might it be achieved?

1. Environmental or impact assessments (IA) are a recognized 
means of achieving sustainable development.

Sustainability-based assessments recognize that ecological, 
social and economic objectives are interdependent and not 
accommodated through trade offs.

Requires consideration of a project’s positive overall 
contribution to sustainability.

2. Public participation is both a basic principle of sustainable 
development and a prerequisite to any IA decision/decision 
under Ontario’s Environmental Bill of Rights 
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2. Applying 
Sustainability 

How might it be achieved?

3. The precautionary principle denotes a positive duty to not cause 
unacceptable harm to the environment. It also requires we be 
forward looking in our prediction of effects. 

As the Supreme Court of Canada held in Castonguay:

This emerging international law principle recognizes that since 
there are inherent limits in being able to determine and predict  
environmental impacts with scientific certainty, environmental 
policies must anticipate and prevent environmental degradation.

4. Projects must be responsive to future change such as new 
scientific knowledge,  changing community expectations and 
anticipate new threats, including climate change. 
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Closing 
Remarks

 Remedying environmental 
injustice requires there not 
be inequitable distribution of 
environmental burdens 
whereby adverse impacts 
unfairly imposed on low-
income people and 
marginalized communities 

 Advancing environmental 
rights & respect for 
meaningful public 
engagement
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Closing Remarks
 Our clients are under-resourced and often lack 

political clout; their issues are often ignored or 
dismissed

 At the same time, solving their environmental issues 
benefits the wider communities and populations

 Environmental legal tools can make a concrete 
difference in protection of environmental health and 
vulnerable populations

Collaboration among health, justice, poverty, 
academic, community leaders and professionals is 
key to success
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Thank you! 

 kerrie@cela.ca

 Visit us at
www.cela.ca

 To donate 
www.celafoundatio
n.ca
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