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Introduction

CELA was founded in 

1970; now a specialty 

legal aid clinic 

We represent low-

income persons & 

vulnerable or 

disadvantaged 

communities in courts 

& enviro tribunals  



Overview of Presentation*

Review different legal tools that are 

available to address environmental harm

Discuss various limitations that affect the 

use of these legal tools

Case study: climate change litigation in 

Canada & elsewhere

[*General legal information, not legal advice]



Types/Sources of Law in Canada

Common law

Statutory law

Québec Civil Code

 Indigenous 

laws/rules/traditions

Civil law vs criminal 

law



Common Law Basics

Predominant form of enviro law is statutory

However, the common law is still available 

& can be used to sue polluters in Ontario & 

other common law jurisdictions

Common law was developed by judges 

many decades (even centuries) before the 

enactment of specialized enviro statutes 

(e.g., Ontario’s EPA in 1971)



Common Law Rights to Sue Polluters

Enviro rights to sue can be advanced in 

individual actions or class actions

 In a typical civil action, plaintiff alleges loss, 

injury or damages caused by defendant’s 

acts/omissions, & plaintiff seeks 

compensation, injunctive relief, etc.

Common law has developed 5 “torts” (civil 

wrongs) that are used in enviro litigation



Tort #1 - Nuisance

Plaintiff alleges defendant caused 

substantial interference with property 

interest (e.g., physical injury to land, or 

interference with use/enjoyment of land) that 

is unreasonable in the circumstances

Court will consider the nature of impacts, 

character of the neighbourhood, etc.



Tort #2 - Trespass

Plaintiff alleges defendant caused a direct &  

deliberate physical invasion or intrusion 

of something upon plaintiff’s property 

without their consent

Trespass is actionable without proof of 

physical harm/contamination (but if the 

trespass results in enviro degradation, this 

may increase the damages award to the 

plaintiff)



Tort #3 – Strict Liability (Rylands)

Plaintiff alleges that 

the defendant 

brought/created a 

dangerous 

substance on its 

property (i.e., non-

natural use of land), 

& this substance 

escaped off-site & 

caused harm



Tort #4 - Negligence

Plaintiff alleges that: 

(a) defendant owed a 

duty of care to plaintiff 

due to proximity

(b) defendant breached

that duty of care

(c) breach caused direct 

& foreseeable harm to 

plaintiff



Tort #5 – Riparian rights

 Plaintiff alleges 

upstream defendant 

interfered with natural 

quality/quantity of 

surface water flowing 

past or through 

plaintiff’s property 

 “Statutory authority” 

defence may be 

available to defendant



Statutory Causes of Action

 Some Canadian legislatures have enacted 

statutory rights to sue for enviro harm; these can 

be pleaded alongside common law causes of 

action in the same civil claim

 Two Ontario examples:

(a) Environmental Protection Act, section 99 (loss or 

damage caused by spilled pollutants)

(b) Environmental Bill of Rights, section 84 (harm to 

public resource caused by non-compliance with    

an enviro law, regulation or instrument)



Remedies: What can the Court Order?

Environmental plaintiffs 

typically ask courts for:

(a) damages (general, 

special, punitive)

(b) injunction order 

(prohibitory/mandatory)

(c) costs (legal & expert 

fees/disbursements)

(d) other appropriate relief 

(e.g., declaration)



Barriers to Suing Polluters

 Civil litigation in the environmental context is 

complex, slow-moving, uncertain, & expert-

intensive; limitation periods apply to civil claims

 Expensive & risky: plaintiff bears own legal/expert 

costs & likely pays defendant’s legal/expert costs if 

the action is dismissed (“costs follow the event”)

 Difficult to prove causation, especially if health-

based claims are being advanced by plaintiff

 Standing (status to sue): common law causes of 

action protect private property/personal interests



Other Legislative Developments

 Canadian legislatures have also enacted 

environmental planning & pollution control 

laws that are intended to safeguard air, land, 

water, & ecological features/functions:

- Environmental assessment laws (IAA & EAA)

- Environmental protection laws (CEPA & EPA)

- Resource-based laws (FA & OWRA)

- Endangered species laws (SARA & ESA)

- Parks & protected area laws (CNPA & PPCRA)

- Land use planning laws (PA & PPS)



Enforcement of Enviro Statutes

 Regulatory statutes set out broad prohibitions & penalties 

(i.e., large fines, jail terms, restoration orders, etc.); often 

supplemented by more detailed regulations/standards

 Prosecution is discretionary, but if charges are laid, the 

Crown must prove all elements of the offence beyond a 

reasonable doubt; other defences are available to 

defendants (e.g., due diligence, constitutional challenges)

 These “command and control” regimes require large 

expenditures of public funds (e.g., labs, investigative staff, 

enviro lawyers, etc.), & are viewed as inefficient by those 

who prefer non-regulatory approaches (e.g., economic 

instruments or incentives)



Case Study: Climate Change Litigation

As the planet heats 

up, so is climate 

change litigation –

but there are 

different types of 

cases, remedies, 

legal doctrines, 

parties, etc.



Examples of Key Climate Cases 

Over the past 5 

years, over 1,000 

new climate change 

cases have been 

commenced, mostly 

in the USA but also 

in Canada & other 

countries



Barriers to Climate Change Litigation

Climate change litigants often face several 

daunting legal, technical & factual issues: 

justiciability; standing; costs; causation 

(attribution science), etc.

These issues may be raised by defendants’ 

pre-trial motions to summarily dismiss the 

legal proceeding at an early stage without a 

full hearing (mixed success so far)



Example 1: Challenging Projects on 

Climate Grounds

 Plan B Earth: Two NGO’s 

challenged expansion of 

Heathrow Airport due to 

inadequate consideration 

of climate change 

commitments under the 

Paris Agreement; lost at 

first instance; won on 

appeal; lost in Supreme 

Court (2020)

https://climate-laws.org/geographies/united-kingdom/litigation_cases/plan-b-earth-v-secretary-of-state-for-transport


Example 2: Tort Cases

 San Francisco v. BP: City filed action in 2017 against 

fossil fuel companies based on public nuisance to 

recover funds for climate adaptation costs (i.e., 

seawall construction to address rising sea levels); 

Oakland filed a similar claim

 Sharma: Youths filed class action in 2020 to stop 

Australia from approving a coal mine expansion that 

will exacerbate climate change; appellate court held in 

early 2022 that the federal govt does not owe a duty 

to take reasonable care to avoid personal injury to 

children as a result of climate change

http://climatecasechart.com/climate-change-litigation/case/people-state-california-v-bp-plc-oakland/
https://climate-laws.org/geographies/australia/litigation_cases/sharma-and-others-v-minister-for-the-environment


Example 3: Cases based on 

International Climate Targets

 Urgenda (2019): After considering IPCC findings, the Dutch 

Supreme Court held that the government’s inadequate 

GHG reduction measures contravened the human rights 

of Dutch citizens; the court ordered the government to 

reduce greenhouse gases by the end of 2020 by at least 

25% compared to 1990

 Milieudefensie (2021): After considering the Paris 

Agreement, the Hague District Court ordered Shell to 

reduce GHG emissions by 45% by 2030 compared to 2019 

levels; Shell is appealing; plaintiff sent demand letters to 30 

other corporations asking for the same GHG reductions

http://blogs2.law.columbia.edu/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2020/20200113_2015-HAZA-C0900456689_judgment.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20210526_8918_judgment-2.pdf


“Made in Canada” Climate Cases

 ENVironnement JEUnesse: NGO filed class action on 

behalf of Québec citizens aged 35 & younger; argued 

that Canada’s climate plan was inadequate & 

breached their rights under Canadian Charter & 

Québec Charter; appellate court ruled in late 2021 

that the claim was not justiciable

 La Rose: 15 youths sued Canada & argued that 

federal climate inaction contravened their Charter 

rights & the public trust doctrine; in 2020, a judge 

struck the claim for not disclosing a reasonable cause 

of action; now under appeal

http://climatecasechart.com/climate-change-litigation/non-us-case/environnement-jeunesse-v-canadian-government/
http://climatecasechart.com/climate-change-litigation/non-us-case/la-rose-v-her-majesty-the-queen/


“Made in Canada” Cases (cont.)

 Misdzi Yikh: Indigenous persons sued Canada on the basis 

that the federal approach to climate change does not meet 

international commitments & violates their constitutional 

and human rights; in 2020, a judge found that climate 

change is “inherently political” & struck the claim for not 

being justiciable; now under appeal

 Mathur: 7 youths filed a legal application alleging that 

Ontario’s climate inaction contravened their Charter rights; 

in 2020, a judge refused to strike the claim, which will now 

go to a full hearing in September 2022

http://climatecasechart.com/climate-change-litigation/non-us-case/gagnon-et-al-v-her-majesty-the-queen/
http://climatecasechart.com/climate-change-litigation/non-us-case/mathur-et-al-v-her-majesty-the-queen-in-right-of-ontario/


Glossary
 EAA – Environmental Assessment Act [Ontario]

 IAA – Impact Assessment Act [Canada]

 EPA – Environmental Protection Act [Ontario]

 CEPA – Canadian Environmental Protection Act [Canada]

 FA – Fisheries Act [Canada]

 OWRA – Ontario Water Resources Act [Ontario]

 CNPA – Canada National Parks Act [Canada]

 PPCRA – Provincial Parks and Conservation Reserves Act [Ontario]

 SARA – Species at Risk Act [Canada]

 ESA – Endangered Species Act [Ontario]

 PA – Planning Act [Ontario]

 PPS – Provincial Policy Statement [Ontario]
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