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Today’s Focus 

 As part of their mandate, the Nuclear Waste Management Organization (NWMO) is 
tasked with finding a “willing host” for Canada’s radioactive waste, created after 
decades of nuclear power generation. Currently, two host sites in Canada remain as 
potential hosts – Ignace and South Bruce in Ontario.
 

The NWMO have asserted that they will follow through with choosing their host site 
as long they have an “informed and willing community.” However, concerns have 
been raised by civil organizations that the NWMO has scoped its community 
consultations narrowly resulting in adjacent and communities downstream of the 
assessment areas being excluded from the future “willingness” determinations.
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Today’s Focus 

1)    What are the rights of individuals and communities to express willingness and 
consent in the context of projects which pose significant and adverse environmental, 
human health, and intergenerational harms?

 
2)    What procedural, natural justice, or human rights are impacted or violated when 

there is a lack of notice and participation in decisions which directly affect human 
rights?

 
3)    The NWMO derives its powers from the Nuclear Fuel Waste Act (“NFWA”). What does 

the Act say about community consultation in the context of its willingness 
determination? 

[
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1) Rights of Individuals and Communities to 
Express Willingness and Consent in the 

Context of Harmful Projects 



1.1) United Nations Declaration on the Rights of 
Indigenous Peoples
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 This document recognizes and affirms that Indigenous 
individuals and communities are entitled without 
discrimination to all human rights recognized in 
international law 

 The principle of ‘Free, Prior and Informed Consent’ is 
fundamental to UNDRIP (see specifically articles 11(2), 
19, 28(1), 29(2), and 32(2))
 



1.2) International Covenant on Economic, Social, and 
Cultural Rights 
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 This is a multilateral treaty which was adopted by the United Nations General Assembly in 
December 1966, made effective in January 1976, and ratified by Canada in May 1976. It 
seeks to protect physical and mental well-being through ensuring an adequate standard of 
living.

 The most significant provision within this treaty is Article 11(1). This provision highlights 
that anything interfering with an adequate standard of living cannot occur without 
consent. 

 In this context, Article 11(1) could be relied upon by communities outside of the NWMO’s 
designated consultation area to argue they must be consulted and their consent sought, 
due to potential impacts to their standard of living in the event of  radiological exposure. 
 

 
 
 
 



1.3) Recommendations for Future Rights of Individuals 
and Communities to Express WIllingness/Consent
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Environment North remains concerned about nuclear waste disposal and 
works with a coalition of other groups in the region, including Nuclear Waste 
Watch, Northwatch and We the Nuclear Free North.

In response to the November 2020 Natural Resources Canada review of 
Canada’s radioactive waste policy framework, Northwatch – a non-profit 
based in Northeastern Ontario – recommended to Natural Resources 
Canada, subject shipments of radioactive waste to risk assessments.

This assessment, Northwatch detailed, should encompass the wide range of 
risks and hazards associated with said shipments. Northwatch also asserted 
that it is integral that both the public and Indigenous individuals have 
sufficient access to said information.



2) Procedural, Natural Justice, and Human Rights That 
Are Impacted or Violated When There Is a Lack of 

Notice and Participation in Decisions Which Directly 
Affect Human Rights  



2.1) Canadian Charter of Rights and Freedoms 
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 Section 15 of the Charter provides “every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination.”   

◦ Communities who are also impacted through potential accident and radiological risk ought to receive equal 
participation under the NFWA.

◦ Communities affected by nuclear waste – but not being directly consulted as part of the NWMO’s willingness 
determination – include Indigenous communities.

 
Section 25 of the Charter then goes on to say that entrenched rights and freedoms shall not be construed to 
“abrogate or derogate from any Aboriginal, treaty or other rights or freedoms that pertain to the Aboriginal 
peoples of Canada.”This means that before any decision is reached on willingness, the NWMO must consider 
impacts to Indigenous and treaty rights and ensure constitutional obligations are upheld. 

 



11

Indigenous Communities in Ontario Anishinaabe Nation of Treaty #3



2.2) Duty to Consult in Canada 
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 The duty to consult is a “statutory, contractual and common law obligation that 
must be fulfilled by the Crown prior to taking actions or making decisions that may 
have consequences for the rights of Indigenous peoples in Canada.”  - Clyde River 
(Hamlet) v Petroleum Geo-Services Inc., 2017 SCC 40. 

 The court held in Clyde River that when regulatory agencies act on the Crown’s 
behalf for project decisions – the duty to consult is triggered.

The NWMO is not a federal regulatory agency however, they are the organization 
tasked with finding a host for Canada’s nuclear waste repository. It is critical that 
the duty to consult be upheld and rights set out in UNDRIP respected. 

 



2.3) Natural Justice Rights in Canada 
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 Natural Justice is a common-law principle in Canada which exists to safeguard individuals in their 
state interactions. It stresses a duty for the state to act in a procedurally fair manner. It has two 
important elements: 

1) “The right to be heard before a decision is made affecting a person's interest (the audi 
alteram partem rule)” 

- (right to be heard does not necessarily mean an oral hearing)
2) “The right to an impartial decision-maker (the nemo judex in sua causa rule)”

Essentially, the principles of natural justice “concern the general manner in which a decision is 
made” and help to ensure that decision makers follow proper procedures in making decisions.

Therefore, natural justice rights are affected when the NWMO — in having the authority over 
Canada’s nuclear waste repository — does not involve all individuals (communities downstream of 
their assessment) in nuclear waste management decisions.

 



3) Principles or Provisions Set Out in the 
Nuclear Fuel Waste Act Which Support and 

Argue Against NWMO’s Narrow Interpretation 
of Community



3.1) Provision 8 of the Nuclear Fuel Waste Act
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 Section 8(1) of the NFWA provides that “the waste management organization 
[NWMO] shall create an Advisory Council.” The goal of this Council is to propose 
approaches for nuclear waste management. 

 

 Section 8(2) of the Act goes on to specify that the Council must include 
“representatives nominated by local and regional governments and Aboriginal 
organizations that are affected.” The phrasing of this provision, noting both ‘local’ 
and ‘regional’ governments indicates a broad approach to consultation is 
envisioned and supportable under the Act.

 
 

 

 



3.2) Provision 12 of the NFWA 
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Section 12(1)(a) further signifies the importance of the aforementioned Advisory Council by 
noting that they must comment on the NWMO’s proposed approaches for the management of 
nuclear waste.

- https://www.nwmo.ca/en/ABOUT-US/How-We-re-Governed/Advisory-Council

Section 12(4) then specifies that each of the proposed approaches must include some sort of 
comparison of the benefits, risks, and costs.

Within this comparison, there must be consideration of the economic region in which said 
approach will be implemented. Additionally, Section 12(7) states that the NWMO must 
simultaneously consult the general public on each of their proposed approaches.

https://www.nwmo.ca/en/ABOUT-US/How-We-re-Governed/Advisory-Council


3.3) Analysis of Provisions 8 and 12 
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Section 8 opens the possibility for local/regional governments 
and Aboriginal representatives to have some degree of input in 
the determination of community willingness and consent. 

- This is because it mandates that the Advisory Council 
proposing approaches for waste management must include 
various representatives from affected communities.

 

 



3.3) Analysis of Provisions 8 and 12 

18

Section 12 of the Act is applicable, but less clear on its face. 

- It stresses the consideration of individuals within affected economic regions. An economic region 
is “a geographical unit generally composed of several census divisions within a province.” The 
distinction of economic regions may support the NWMO’s narrow interpretation of community, 
and the reason NWMO has thus far sought to exclude communities along the transport corridors, 
for instance, within its willingness determination. This is because Ontario’s total transportation 
routes span across the province and accordingly do not align with the boundaries of economic 
regions. 

- However, Section 12(7) of the Act also goes on to declare that the economic region and the 
general public must be considered/consulted. This, in turn, creates an argument against the 
NWMO’s narrow interpretation of community because having an impetus to consult the “general 
public” allows for more input from various actors affected by the presence and transportation of 
nuclear waste.

 

 



4) Looking Ahead



4) Looking Ahead
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 While this presentation highlighted key points for each of the focus 
questions analyzed, there remains points that can be expanded upon for 
future analysis. Building on this research, potential future topics to explore 
include:

 
◦ A case-by-case analysis of individual communities that will be affected by nuclear 

waste radiation but, as of yet, have not been consulted by the NWMO.
◦ The role of financial incentives as potential forms of coercing consent from 

communities who are consulted by the NWMO.
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