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In this Introductory chapter, readers will find resources to learn more about the fundamentals of Indigenous

Protected and Conserved Areas (IPCAs) including their legal authority; the connections they share with

other contemporary discussions about Land Back and biodiversity protection; and the current state of

protected lands in Ontario.

This toolkit is a public legal resource,

specific to establishing Indigenous-led

and governed protected areas, known as

Indigenous Protected and Conserved

Areas (IPCAs), in Ontario. This toolkit

aims to highlight the legal tools and

strategies for overcoming barriers to

land protection, and contribute to

advancing Indigenous justice, which is

fundamentally connected to the health

of land and water.  

In this toolkit, we endeavour to facilitate

a broader understanding of how IPCAs

can be created and recognized at the

provincial level in Ontario. We also

provide guidance on both interim and

long-term protection measures which

can be pursued in response to urgent

threats to lands and waters. 

The ideas, tools and templates provided

in this toolkit are not exhaustive, and

nor do they capture all of the advocacy

and grassroots efforts, which work

together in a coordinated way and build

over years, enabling IPCA recognition. 

Part 1 illustrates the immediate

actions Indigenous nations can

undertake to start discussions about

lands protection and governance. This

includes engagement within a

community about its vision in

developing an IPCA and better

understanding the threats to their

territory that an IPCA could

potentially safeguard against 

Part 2  is aimed at mitigating

immediate threats, and presents a

number of legal mechanisms, available

in Canadian law, which can be used as

interim protection measures 

Part 3 aims to propose lasting

solutions to achieve the long term

protection of Indigenous lands and

water, including the governance

frameworks and pathways to support

an IPCA in Ontario

This toolkit is divided into the following

three parts:
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t h e  G o a l s  o f  t h i s
t o o l k i t

Support the recognit ion of
Indigenous-led conservation
efforts
Respond to barr iers in
establ ishing IPCAs,  as protected
areas and parks have
tradit ional ly assumed Crown-
based authority 
Model  the legal  and pol icy basis
needed to advance Indigenous-
led governance in the
establ ishment and management
of protected areas 

A number of additional Resources are

also appended to this toolkit in Part 4,

including an annotated bibliography

summarizing the many online resources

available about IPCAs.

Readers are encouraged to adapt and

customize this toolkit for their

community-specific needs and reach out

to seek independent legal advice, if

some of the ideas within this toolkit are

of interest or of relevance to efforts to

protect a nation’s lands and waters. 
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1. Indigenous Protected and Conserved Areas (IPCAs) 

IPCAs have become a centerpiece of global efforts to safeguard biodiversity. A growing 
body of research demonstrates that Indigenous leadership and governance is a key 
element of addressing both climate change and biodiversity loss. There is also growing 
recognition that Indigenous Natural Laws, that teach respect and responsibility to lands, 
have been more effective at protecting the health of ecosystems and species, than the 
traditional conservation practices established by the governments in Canada.1  
 
IPCAs provide an opportunity for Indigenous communities to reclaim stewardship of 
their territories and transform conservation practices in Canada. By recognizing the long-
standing relationships of care and responsibility between Indigenous peoples and their 
territories, IPCAs are redefining how we envision and create protected areas. 
 
IPCAs seek to improve the protection and conservation of lands and waters for future 
generations.  They have been defined as “lands and waters where Indigenous 
governments have the primary role in protecting and conserving ecosystems through 
Indigenous laws, governance and knowledge systems.”2 This definition was chosen by 
the Indigenous Circle of Experts (ICE) in their seminal 2018 report, We Rise Together.3   
 
In using the label “IPCA,” we must recognize that IPCAs are diverse but also distinct from 
other forms of protected and conserved areas. While this term is used throughout this 
report, it does not preclude self-determined names that may be given by community to 
describe their local or grassroots protection efforts.4  Figure 1 below shows the diversity 
of cultures and languages that influence the naming of IPCAs.  
 
IPCAs will equally vary in their governance and management objectives, however, they 
generally include the following three core principles:  
 

 they are Indigenous-led; 
 they represent a long-term commitment to conservation; and 
 they elevate Indigenous rights and responsibilities5  

 
Principle 1 - Indigenous-led and governed 
 
Indigenous-led means Indigenous governments have the principal role in determining the 
nature and management of the protected area. This means the Indigenous nation is the 
primary decision-maker, tasked with implementing and managing the area; while other 
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stakeholders (ie. government) may collaborate or be partners.6 This holds true even if the 
IPCA is based on Crown jurisdiction or jointly-authorized among governments.7 
Although protecting biodiversity is a key attribute of IPCAs, these protected areas are 
unique from conventional lands conservation because they are also aimed at revitalizing 
Indigenous languages, cultures and protocols, while supporting sustainable and 
conservation-based economies.8  
 
Principle 2 - Commitment to Conservation for Many Generations 
 
A long-term commitment to conservation for many generations means IPCAs present 
opportunities for land redistribution, where Indigenous peoples regain title and access to 
their lands and work to protect and conserve them for generations to come.  

 
This second core principle of IPCAs means that decisions made about an IPCA, its 
purpose and management, ought to be oriented towards a positive contribution to 
conservation of nature (ie. its preservation, sustainable use, and restoration). It also 
requires consideration of livelihoods and community wellbeing which, are in many 
instances, connected to the health of those lands and waters. 
 
Principle 3 - Elevate Indigenous rights and responsibilities  
 
Elevating Indigenous rights and responsibilities means providing authority to Indigenous 
governments to manage their lands and waters, including cultural or sacred sites.  Put 
simply, a potential protected area cannot be an IPCA if the Indigenous community whose 
land the area falls within is not directly involved in its implementation, governance, and 
decisions about its long-term outcomes.  
 
Figure 1. Diversity of Names9 

Country Local Name National Description Global Name 

Australia Brewarrina Ngemba 
Billabong 

Indigenous Protected Area ICCA 

Belize Bermudian Landing 
Community Baboon 
Sanctuary 

Private Reserve ICCA 

Brazil Rio Branquinho Indigenous Area ICCA 

Cook Islands Pouara Ra’ui LMMA/ICCA 
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Democratic 
Republic of 
Congo 

Forêt Kabamba Iwama – 
Province de Maniema 

Aboriginal Area and 
Territory and Community 
Heritage 

ICCA 

Guyana Konashen Community Owned 
Conservation Area 

ICCA 

India Gursikaran forest Community Forest ICCA 

Indonesia Wilayah Adat Traditionally managed land ICCA 

Fiji Oi Mada Wara Wildlife Management Area ICCA 

Kenya Kaya Kinondo Kaya SNS/ICCA 

Mexico Area de Conservacion y 
Proteccion San Jacobo 

Voluntary Conserved Area ICCA 

Philippines Bilang-bilangan Marine Sanctuary ICCA 

Tanzania Mzungui Village Village Forest Reserve ICCA 

The Gambia Bolongfenyo Nature 
Reserve 

National Protected Area ICCA 

USA Monument Valley Navajo Tribal Park ICCA 

Vietnam Thanh Phu Nature Reserve ICCA 
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2. Guiding Principles and Ethical Space 
 
“With opportunity comes risk,” remarked the Indigenous Circle of Experts (ICE) in their 
report, We Rise Together. In response to the newly evolving lands protection and 
conservation framework encompassed by IPCAs, the ICE proposed there be “ethical 
space” that respects the integrity of all knowledge systems.10 They identified that, due to 
a history of violence as between the Canadian government and Indigenous communities, 
a particular model of trust-building is required to heal wounds and move forward in 
peace and cooperation.11  
 
In addition to Indigenous communities, IPCAs create an opportunity for the Crown and 
allied organizations seeking to advance land protection to come together in ethical 
space. The ICE also set out a number of helpful principles to inform this dialogue - which 
this toolkit aims to uphold:  
 

(1) ethical space is a space where all knowledge systems interact with mutual 
respect, and kindness – no single system has more weight or legitimacy than 
another;  

(2) one system does not need the other to “corroborate” it to achieve internal 
validity;  

(3) ethical space requires flexibility and patience, as unforeseen factors may (and 
likely will) arise; and  

(4) ethical space is not a tool for satisfying mandated consultation or accommodation 
steps in existing federal or provincial legislation or policies. In sum, ethical space is 
a relationship of peace and openness. 

 
Throughout discussions of land reclamation and conservation, it is also necessary to 
recognize the effects of land dispossession through a gendered lens. As a result of 
colonial and patriarchal statutory schemes such as the Indian Act, Indigenous women 
have often been dispossessed of their roles as matriarchal leaders.12  IPCAs can create 
the space for Indigenous women, queer, transgender, gender diverse, and Two-Spirit 
peoples, who have been historically targeted and disempowered, to have their voice 
heard and ideas implemented in land protection and conservation. 13  This is especially 
important in the context of water conservation where Indigenous women in many 
communities are water protectors.  
 
Figure 2, below, provides discussion of key terms, like “jurisdiction” and the “Crown,” as 
relied upon in this toolkit. To get to know other terms which are used in conservation 
about IPCA, Key Terms for Indigenous Protected and Conserved Areas by the IISAAK OLAM 
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Foundation is particularly useful as well (see this toolkit’s Annotated Bibliography for 
details).  
 
Figure 2. Key Terms 
 
Common 
law 

 
A body of law based on judicial precedent and custom.14 It operates 
through stare decisis, which is a principle that applies previous materially 
similar cases to facts at hand, and through the hierarchy of courts, in 
which higher courts bind lower courts, in order to avoid arbitrary 
decision-making.15  
 
The rules of common law are deemed to exist even before a legislature 
or a court acknowledges them and are based on what is called “the logic 
of the law”.16 The common law creates “incremental development on a 
case-by-case basis”.17 
 

 
Crown 
Land 
 
 
 
 
 

 
A concept derived from the British common-law that established that 
only the Crown could properly “own” land.18 In Canada, the Crown 
presumes to hold underlying title to all lands, with Indigenous title being 
a “burden” on Crown title. This is the general framework in which 
treaties, Indigenous title claims, and rights claims have been interpreted 
within 
 by the courts and governments.19 

 
Decolonize 

 
Decolonization, broadly speaking, endeavors to “reverse and remedy” 
colonialism.20  Colonialism, and more specifically settler colonialism, is 
the process by which one society (settlers) seeks to move permanently 
onto the lands of another society (Indigenous Peoples).21  In doing so, 
settlers “carry their sovereignty with them,” and attempt to re-establish 
their political orders throughout the new lands.22   
 
Re-establishing settler sovereignties and political orders is premised on 
the ‘cultural logic of elimination’ that removes Indigenous peoples from 
the land through means of massacre, forced removal and/or 
assimilation.23  Settler-colonialism has both physical and psychological 
elements.  Furthermore, settler colonialism must be understood as 
ongoing, in that colonialism is a system, not simply an event24 
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Jurisdiction 

 
The ability to make decisions or assert authority over a particular 
territory, such as the traditional territory of a Nation, or over particular 
people, or a combination of both.25  Jurisdiction can be a shared 
responsibility, however, in such an instance there must be ways to 
determine which government prevails if there is a conflict.26 Jurisdiction 
can be inherent or it can be delegated to a government from another 
body or piece of legislation. 
 
Within the common-law, the jurisdiction of Parliament and the provincial 
legislatures is enumerated within the Constitution Act, 1867, with section 
91 and 92 listing federal and provincial heads of power, respectively.  
Similarly, municipal governments usually exercise jurisdiction that has 
been delegated from provincial legislation, and the territorial 
governments in the Yukon, Northwest Territories, and Nunavut acquire 
their jurisdiction from Parliament.27 The powers in sections 91 and 92 
are not necessarily mutually exclusive. Chief Justice Dickson has stated 
that "[t]he history of Canadian constitutional law has been to allow for a 
fair amount of interplay and indeed overlap between federal and 
provincial powers."28 
 

Along with the division of powers between the federal and provincial 
governments, there is the un-surrendered sovereignty of Indigenous 
peoples.29 Canada has also recognized the inherent right of self-
government is an existing Aboriginal right protected under section 35 of 
the Constitution Act, 1982, and it may find expression in treaties and in 
the context of the Crown’s relationship with First Nations.30  
 

 
The Crown 

 
A representation of the Head of State; the Crown’s power to govern is 
exercised by Canada’s government branches and represented by the 
Governor General and Lieutenant Governors,31 and the authority of the 
Crown’s right to govern is detailed in the Constitution Act. Its sovereignty 
is said to be derived through the Doctrine of Discovery, which alleges 
that Indigenous peoples cannot claim ownership of the land, and through 
the doctrine of Terra Nullius, which deemed the land to be uninhabited, 
even though Indigenous peoples having lived on the land for thousands 
of years. While the Supreme Court of Canada in Tsilhqot’in that ‘terra 
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nullius never applied in Canada.” However, as Indigenous legal scholars 
have remarked, “Canadian law has terra nullius written all over it.”32  
  
These doctrines also figure in the Calls to Action of the Truth and 
Reconciliation Committeee who set out at Call to Action 47 that ‘federal, 
provincial, territorial, and municipal governments repudiate concepts 
used to justify European sovereignty over Indigenous peoples and lands, 
such as the Doctrine of Discovery and terra nullius, and to reform those 
laws, government policies, and litigation strategies that continue to rely 
on such concepts.’33  
 
Due to the Crown’s unique responsibilities and relationship with 
Indigenous peoples, there is a need to act in accordance with the 
“honour of the Crown”. This gives rise to an obligation to treat 
Indigenous peoples in a fair way and protect them from exploitation.34 
This principle dates back to the Royal Proclamation of 1763, and derives 
“from the Crown’s assertion of sovereignty in the face of prior Aboriginal 
occupation”.35 
 

 
Two-eyed 
seeing  

 
A concept described by Mi’kmaq Elder Albert Marshall as “learning to 
see from one eye with the strengths of Indigenous knowledges and ways 
of knowing, and from the other eye with the strengths of western 
knowledges and ways of knowing — and learning to use both of these 
eyes together for the benefit of all”.36  

 

It is a method used to create a safe space and common ground, as well as 
improve decision-making processes, ensuring that no one knowledge 
system is privileged above the other.37 It is considered a gift to be able to 
see the interconnectedness and co-existence between various 
perspectives.38 There is an advantage to being able to look for different 
and better ways of doing things, and “fine tuning your mind into 
different places at once”. There are some concerns that Indigenous 
knowledge may be misused or tokenized when cast alongside Western 
knowledge, which may be portrayed as more relevant and rational.39  
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3. Legal Authorities for IPCAs

Canada is among the countries with diverse legal traditions, which include Indigenous, 
civil and the common laws.  This legal plurality, wherein multiple, distinct legal traditions 
operate at once,40 frames this toolkit and its accompanying resources.  

Despite Indigenous legal traditions making up some of the earliest practices of law in 
North America,41  the dominance of Western legal theory has narrowed the range of 
legal frameworks for protected areas. The failure to recognize Indigenous laws and their 
legitimacy42  means Indigenous communities who have established IPCAs pursuant to 
their Indigenous laws are often not recognized by the more dominant, Crown-legal 
structure.  It also means that for lands where Indigenous communities have declared 
moratoriums on logging, mineral exploration or development, these protection measures 
may not be respected by virtue of not being established within the more dominant legal 
system. 

In response to this challenge, this toolkit explores the range of legal options which can 
used to establish an IPCA, falling along a “jurisdictional spectrum.”43 As set out in Table 1 
below, this spectrum includes Crown-based authority on one end and Indigenous 
jurisdiction on the other (each of these authorities and what it means for IPCA 
establishment are reviewed in more detail in Part 3 - Governance Frameworks for 
Establishing IPCAs).  

The idea of a jurisdictional spectrum flows from the ICE’s report which recommended 
that first, governments should recognize Indigenous legal orders and governance 
authorities. Second, IPCAs should be created as a distinct category of protected area. 
Third, governments should enable “mechanisms for a spectrum of IPCA governance 
models, including Indigenous governance and co governance models and agreements 
that allow for joint final decision-making powers between Crown ministers and 
Indigenous governments.”44 
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Table 1. IPCA Jurisdiction Spectrum 

Indigenous Authority Joint Designation Crown Authority 

(HIGH) Extent of Indigenous Control in Decision-making (LOW) 

Governance 
Framework 

 Based on inherent
jurisdiction and
laws, including
right to self-
government

 Indigenous-Non
Governmental
Organization (*this
designation is not
canvassed in this
report, but exist
between an Indigenous
government and land
trust or conservation
organization)

 Indigenous-Crown
 Indigenous advisory

boards
 Delegated authority

 Partnership
 Co-management
 Co-operative

management
board

 Indigenous
advisory boards

 Delegated
authority

Examples of 
Pros/Cons 

 May not be
recognized by
Crown
government; does
not mean it may
not be recognized
as such by
conservation
community45

 Respects and
revives Indigenous
legal systems

 Crown and
Indigenous laws
are harmonized

 May include
agreements under
existing federal,
provincial or territorial
laws

 IPCA recognized by
both Crown and
Indigenous legal
authorities

 Crown and Indigenous
jurisdictions can
operate concurrently

 Debate as to
whether these
types of parks
would qualify as
IPCAs because of
need to be
Indigenous-led

 Often Indigenous
governments role
is purely
advisory; Crown
retains final
decision-making
authority

13



4. IPCAs, Treaties and Conservation

Treaties are legally binding agreements between Indigenous peoples and the Crown, 
setting out rights, responsibilities, and obligations.46 Treaty rights typically provide for 
hunting, trapping, gathering, harvesting, and fishing rights, and rights to reserve lands 
and annual payments. Treaty rights are protected by and enshrined within subsection 
35(1) of the Constitution Act, 1982.47  

Image 1. For an interactive treaty map or to discover the treaty that covers where you 
live, visit native-land.ca  

In Ontario, there are 46 treaties and other land agreements covering the province, 
including three numbered treaties, two Robinson treaties, two Williams treaties, and 30 
Upper Canada treaties.48 Treaties are understood by Indigenous signatories to be signed 
as peaceable agreements that represented mutual understanding, sharing, trading, and 
aid, and promises to be able to continue the Indigenous way of life.49 However, the 
Crown construed treaties being signed as Indigenous peoples surrendering and giving up 
their land.50  

Whether or not treaties pose a barrier or create opportunities for IPCAs depends on the 
specific treaty, its interpretation, the rights and responsibilities it sets out, and the 
sincerity of the Crown partner in seeking to meet their Treaty responsibilities. For 
instance, many signing First Nations maintain that they did not intend to surrender the 
land, and instead meant to share the land with the government in a mutual relationship.51 

Given the language barriers, misinterpretations, and the concept of land “ownership” 
that was culturally unknown to Indigenous peoples at the time of signing and very 
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different to the colonial understanding of ownership, treaty interpretation is still in 
dispute today.52 In many cases, the historical record shows that the cede and surrender 
clauses, and often the “taking up” clause, were never translated into the Indigenous 
language, explained, nor agreed to at the time of treaty making.  In spite of this, these 
clauses remain the legal basis on which the Crown claims unilateral authority to 
authorize industrial extraction on Indigenous territories in Ontario. 
 
Some scholarship has noted that treaties might create a lack of willingness within 
government to change authority, in other words in regions with historic treaties, there 
may be limited federal and provincial incentive to enter into truly collaborative models. 
However, there are also examples of judicial notice of the importance of conservation 
within treaty rights.53 Specifically, the importance of environmental protection, so that 
treaty rights are not infringed.54 There is also growing recognition that the imperative of 
reconciliation requires a rebalancing of the Treaty relationship so that Indigenous 
priorities are better respected. 
 

5.  Indigenous-led Conservation and Biodiversity Protection  
 
A growing body of research demonstrates that Indigenous leadership and governance is 
a key element of addressing both climate change and biodiversity loss. IPCAs have also 
been recognized as being the preferred solution for Canada to accomplish ‘Target 1’ of 
its biodiversity goals which aims to conserve 25 percent of Canada’s lands and 25 
percent of its coastal and marine areas by 2025.55  
 
Canada’s Target 1 is based on Aichi Target 11 under the United Nations Convention on 
Biological Diversity (UN CBD) Strategic Plan for Biodiversity 2011-2020.  Canada’s 
biodiversity goals and targets are in response to the UN CBD, a multilateral legally 
binding treaty that requires signatories to develops national strategies for the 
conservation and sustainable use of biological diversity. 56 Canada signed and ratified the 
CBD at the ‘Earth Summit’ in Rio de Janeiro in 1992 and in 2015, the federal, provincial, 
and territorial ministers adopted the 2020 Biodiversity Goals and Targets for Canada.  
 
The UN's science advisory panel for biodiversity, the Intergovernmental Science-Policy 
Platform on Biodiversity and Ecosystem Services (IPBES) found in a recent report at least 
a quarter of global lands are traditionally owned, managed or occupied by Indigenous 
groups. It also recognized that nature overseen by Indigenous peoples and local 
communities was declining at a less rapid rate, but the Indigenous communities were 
also more at risk as the deteriorating of nature underpinned local livelihoods. As the 
report found: 
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The areas of the world projected to experience significant negative effects from 
global changes in climate, biodiversity, ecosystem functions and nature’s 
contributions to people are also areas in which large concentrations of Indigenous 
Peoples and many of the world’s poorest communities reside.57 

The 15th meeting of the Conference of Parties (COP15), which commenced in 2021 and 
will continue later in 2022, reviews the achievement of the 2011-2020 CBD Strategic 
Plan for Biodiversity and aims to adopt a post-2020 global biodiversity framework, 
focusing on setting 2030 Action Targets, including the 30-by-30 target.58 The Post-2020 
Global Biodiversity framework provides a strategic vision and a global roadmap for the 
conservation, protection, restoration and sustainable management of biodiversity and 
ecosystems for the next decade. 

During Part 1 of COP15, over 100 nations signed the Kunming Declaration on 
biodiversity, with the theme of the declaration being "Ecological Civilization: Building a 
Shared Future for All Life on Earth”. The Kunming Declaration was a pledge from all 
signatories to make the protection of habitats an integral part of their respective 
government’s policies. Commitment 5 of the Kunming Declaration recognizes the rights 
of Indigenous peoples and local communities to have full and effective participation in 
the context of area-based conservation.  

The upcoming Part 2 COP15 presents an opportunity to discuss and advocate for key 
priorities around Indigenous-led conservation efforts. This includes recognizing and 
respecting the rights of Indigenous peoples and local communities, including Indigenous 
peoples’ rights to provide or withhold free, prior, and informed consent; and recognizing 
the contribution of Indigenous Peoples in the conservation of lands, waters, and 
territories through their self-determined governance systems, including respect for their 
rights to their territories, lands, waters, and resources. 

6. The Connection of IPCAs to ‘Land Back’

“Land Back” as a term, is a fairly new concept that began as a meme and hashtag in 
2018, however, as a movement, it has “existed for generations with a long legacy of 
organizing and sacrifice to get Indigenous Lands back into Indigenous hands”.59 The Land 
Back Organization describes Land Back as a political framework that allows for 
relationships across the many organizing movements to work towards true collective 
liberation.60 Land Back also provides opportunities for reconciliation between Crown and 
Indigenous governments and peoples, while working towards the joint goals of 
conservation and land protection.  
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While Land Back can mean the literal restoration of land ownership back to Indigenous 
communities, it also has various more symbolic meanings. According to the David Suzuki 
Foundation and in the words of Isaac Murdoch, “Land Back is people returning back and 
finding their place in those systems of life”.61 Land Back can also be a form of cultural 
resurgence, particularly about “restoring the cultural importance of non-colonial gender 
identities and responsibilities and shedding the colonial grasp that suffocates us all 
(though some more than others)”.62 In addition to cultural resurgence, the movement is 
also about language back, ceremony back, and water back.63  
 
Youth are central to Land Back – in part due to its social media presence – and the 
movement has gained significant momentum among younger Indigenous peoples. One 
example is the 4Rs Youth Movement which is a youth-driven initiative that was launched 
to create spaces to raise awareness and change the relationship between Indigenous and 
non-Indigenous young people.64 4Rs coordinator Ronald Gamblin describes Land Back as 
the stewardship and protection of mother earth when grandmothers and knowledge 
keepers say it, comprehensive land claims and self-governing agreements when 
Indigenous political leaders say it, and generally, fighting to reconnect with their land in 
meaningful ways as sovereign Indigenous Nations.65 
 
IPCAs and Land Back share similar goals. One such goal is prioritizing Indigenous 
communities to lead conservation measures to protect and conserve their lands and 
waters. Not only does allowing Indigenous communities to lead conservation support 
Canada’s Target 1 biodiversity goals through the creation and implementation of IPCAs, 
it simultaneously supports the goals of Land Back by creating the space for Indigenous 
peoples to rebuild and strengthen their jurisdiction and connections with the earth and 
its elements, thereby strengthening their connections as a community.66 
 

7.  Legislative Framework for Protected Areas and Crown Lands 
in Ontario 

 
To understand the legislative lacunae providing for the establishment of IPCAs in 
Ontario, it is necessary to first review the existing protected areas and parks legislation. 
Neither the Provincial Parks and Conservation Reserves Act (“Parks Act”) nor the Public 
Lands Act, reviewed below, recognize Indigenous legal orders and governance authorities 
nor set out IPCAs as a distinct category of protected area, as recommended by the ICE. 
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(a) Provincial Parks and Conservation Reserves Act 
 
Ontario’s main protected areas law is the Provincial Parks and Conservation Reserves Act 
(Parks Act). Under the responsibility of the Ministry of Environment, Conservation and 
Parks (MECP), the Act sets out the legislative framework for the establishment and 
oversight of two forms of protected areas: provincial parks and conservation reserves.67 
Areas that are designated as provincial parks or conservation reserves are listed in 
regulations under the Parks Act. O Reg 316/07 lists provincial parks in Ontario and O 
Reg 315/07 lists conservation reserves. 
 
The Act further delineates provincial parks into the following classes, each with differing 
levels of ecological protection and permitted uses for recreation, science or educational 
purposes (ordered from most to least stringent ecological protection measures):  
 

 Wilderness Class Parks 
 Nature Reserve Class Parks 
 Cultural Heritage Class Parks 
 Natural Environment Class Parks 
 Waterway Class Parks  
 Recreational Class Parks 

 
The Act also sets out the following objectives for areas designated as provincial parks 
and conservation reserves:  
 

1. To permanently protecting ecosystems representative of Ontario’s natural 
regions and biodiversity, to ensure their ecological integrity; 

2. To provide opportunities for ecologically sustainable recreational and 
associated economic activities; 

3. To facilitate scientific research in order to study ecological change; and 
4. For provincial parks, to provide opportunities for residents of Ontario and 

visitors to increase their knowledge and appreciation of Ontario’s natural and 
cultural heritage.68  

 
While some of the Act’s objectives are also shared with IPCAs (ie. a commitment to long-
term conservation), the lack of Indigenous governance and goal of elevating Indigenous 
rights and responsibilities (the remaining core principles of an IPCAs), differentiates 
Ontario’s Parks Act from the goals and principles embedded within IPCAs.  
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The Act permits the Minister of Environment, Conservation and Parks to establish new 
parks and conservation reserves, prescribe park boundaries as well as increase or 
decrease the size of existing protected areas.69  The acquisition of land for new 
purposes, including for protected areas, is enabled by the Ministry of Infrastructure Act, 
2011.70 The Act’s land acquisition process, however, does not contemplate a role for 
Indigenous led or government-to-government decision-making, in keeping with the core 
principles of an IPCA. 
 
The Minster is also able to use their regulation making power under the Act to classify a 
new provincial park,71 prescribe the park’s management, activities in respect of the 
park72 and governance.73 Similarly, the Act also permits the Minister to enter into a range 
of commercial and non-commercial agreements, issue leases and permits so long as the 
use, licence or occupation is “consistent with the Act and its regulations.”  In theory, the 
Minister could set out a management and governance scheme which empowers 
Indigenous rights and responsibilities. To date, however, there has been no public 
indication that government intends to use the Parks Act to recognize IPCAs. 

 
(b) Public Lands Act 

 
The Public Lands Act gives the Minister of Natural Resources and Forestry (MNRF) 
authority over the management of public, or Crown, lands. However, the Public Lands Act 
lacks provisions which set out its purpose or legislative objectives. Therefore, without 
specific terms which define its regulatory aims or set out what objectives inform the 
Minister's decision-making authority, there is no requirement that the approval of land 
use plans or designations within planning areas  be subject to review by First Nation 
councils, for instance.74  While the Ministry has developed the Guide for Crown Land Use 
Planning to guide land management decisions on Crown lands - which identify 
environmental protection as an objective and acknowledge Aboriginal and treaty rights - 
these policies are not legally binding.  
 
Further, while the Public Lands Act states that the Minister has “charge of management, 
sale and disposition of the public lands and forests” and may “enter into agreements with 
any person” the Act is silent on the factors or considerations which may inform these 
decisions and agreements.75 
 
It is helpful to note, as will be discussed in greater detail in Part 2 – Amendments to 
Crown Land Use Designations, that the Guide for Crown Land Use Planning sets out six 
primary Crown land use designations. Table 2, below, reviews each of these six 

19



designations and summarizes the activities which are permitted. For areas designated as 
“Recommended” Provincial Park or “Recommended” Conservation Reserve, they are 
considered through the Public Lands Act for the purposes of land use planning and 
subsequently regulated under the Parks Act. 

Table 2. Crown land use designations and permitted land uses76 

Land Use 
Designation 

Description Factors for 
Designation 

Permitted Uses and 
Activities  

Recommended 
Provincial Park 

Assigned one of 
the six provincial 
park classes upon 
designation: 
 wilderness
 nature reserve
 cultural

heritage 
 natural

environment 
 waterway
 recreational

Once designated 
as a 
Recommended 
Provincial Park, an 
area can be 
regulated as a 
provincial park 
under the Parks 
Act 

 a very high level of
protection of 
natural heritage 
values is desired 

 a substantial
degree of 
permanency is 
desired 

 a considerable
range of activities 
can be considered, 
depending on the 
classification. Some 
classifications 
(e.g. recreation) 
permit a broad 
range of activities 
while other 
classifications 
(e.g. nature reserve 
and wilderness) 
have a narrower 
range of permitted 
activities 

Generally, there is: 

ｘ No commercial 
forest 
harvesting 

ｘ No generation 
of electricity 

ｘ No prospecting, 
registration of 
mining claims, 
or mineral 
development 

ｘ No extracting 
aggregate, 
topsoil or peat 

ｘ No other 
industrial uses 

ｘ No new land 
dispositions, 
including sales, 
leases, licenses 
of occupation, 
and land use 
permits 

 Existing
aggregate pits 

20



may continue to 
operate 

 Existing power
generation 
facilities may 
continue 

 First Nation
hunting and 
trapping, and 
associated 
activities such 
as cabin 
building77 

Recommended 
Conservation 
Reserve 

Once designated 
as a 
Recommended 
Conservation 
Reserve the area 
can be regulated 
as a Conservation 
Reserve under 
the Parks Act 

 a high priority is
placed on retaining 
compatible 
recreation or non-
industrial resource 
use activities 

 a very high level of
protection of 
natural heritage 
values is desired 

 use levels are
relatively low and 
expected to stay 
low 

 minimal facilities
are contemplated 

 intensive resource
or user 
management is not 
needed 

 a substantial
degree of 
permanency is 
desired 

Generally, there is: 

ｘ No commercial 
forest 
harvesting 

ｘ No generation 
of electricity 

ｘ No prospecting, 
registration of 
mining claims, 
or mineral 
development 

ｘ No extracting 
aggregate, 
topsoil or peat 

ｘ No other 
industrial uses 

ｘ No new land 
dispositions, 
including sales, 
leases, licenses 
of occupation, 
and land use 
permits 

21



 Existing
aggregate pits 
may continue to 
operate 

 Existing power
generation 
facilities may 
continue 

 First Nation
hunting and 
trapping, and 
associated 
activities such 
as cabin 
building78 

Forest Reserve Forest reserves 
resulted from the 
1997-1999 
Ontario Living 
Legacy land use 
planning process 
to a relatively 
small number of 
areas where there 
was pre-existing 
mining lands or 
aggregate permits 
within 
Recommended 
Provincial Parks 
and Conservation 
Reserves; intent 
was that these 
lands will be 
added to the 
provincial park or 

 protection of
natural heritage 
and special 
landscapes is a 
priority 

 longer-term
objective is to 
eliminate Forest 
Reserves entirely; 
as much as 
possible, MNRF will 
not designate new 
Forest Reserves 
when carrying out 
Crown land use 
planning 

 pre-existing
interest or 
tenure under 
the Mining 
Act or Aggregate 
Resources Act, 
and activities 
authorized 
under these 
Acts can 
continue to take 
place 

ｘ No commercial 
timber harvest 

ｘ No generation 
of electricity 

ｘ No extracting 
topsoil or peat 

ｘ No other 
industrial uses 
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conservation 
reserve when the 
mining claim or 
lease, or aggregate 
permit expires 
through normal 
processes 

ｘ No new land 
dispositions, 
including sales, 
leases, licenses 
of occupation, 
and land use 
permits 

Provincial Wildlife 
Area 

May have 
associated 
regulations under 
the Fish and 
Wildlife 
Conservation 
Act to provide 
controls on 
hunting activities; 
some may be 
located partly or 
entirely on lands 
owned by other 
agencies; this 
designation only 
applies to those 
lands administered 
by MNRF; may 
overlap with other 
Crown land use 
designations 

 No land use or resource management
policies apply; determined through local 
planning; intent is to manage areas for 
outdoor recreation, particularly hunting 
and wildlife viewing 

Enhanced Wildlife 
Area 

Provides more 
detailed land use 
policy in areas of 
special features or 
values. 

Five categories: 

 Intended to be a
longer term land 
use policy, rather 
than short term 
operational policy 
or prescriptions 

 do not have a
detailed set of 

 A wide variety
of resource and 
recreational 
uses can occur 

 specific uses
may be subject 
to conditions to 
maintain the 
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 Natural
Heritage 

 Recreation
 Remote Access
 Fish and

Wildlife 
 Great Lakes

Coastal Areas 

provincial level 
policies and 
primarily provide a 
framework for 
developing area-
specific land use 
policies 

 desirable to
develop reasonably 
detailed area-
specific policies 

features or 
values that 
make the area 
special 

 Policies must be
consistent with 
the Mining Act 

 Restrictions
cannot be 
placed on 
mining claim 
registration 
unless the 
mineral rights 
for the area are 
withdrawn. 

General Use Area Most Crown lands 
are subject to this 
designation; 
default 
designation 

 Most flexible land
use designation; 
may have land use 
specific policies 

 Full range of
resource and 
recreational 
uses permitted 

 Policies can
establish control 
on access (ie. 
where roads will 
be closed  or 
public access 
limited) 
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8. Protected Areas and IPCAs in Ontario

Ontario has been identified as a “laggard” in a recent report card that graded the 
provincial government’s progress in protecting its lands and coastal waters.79  In 2021, 
the Canadian Parks and Wildness Society released its review of how well Canada and the 
provinces and territories were doing on delivery on a the promise to protect 17% of 
lands and 10% of ocean by 2020 (recalling, that it is widely understood that meeting 
these targets can only be achieved in collaboration with Indigenous peoples).80  

The report gave Ontario a failing grade, on the basis it demonstrated little to no 
commitment to protect more of the land base in Ontario.81 This notable lack of effort 
was coupled with harmful “anti-conservation action” like legislative reforms which 
changed environmental assessment and species at risk legislation. For example, Ontario 
completely removed the regulatory ability for a First Nation or a person to request an 
Individual Environmental Assessment of an industrial logging plan, and extended 
exemptions for logging and mining from the species at risk legislation. 

Currently, the Ontario government has not recognized any IPCA as existing within the 
province, including among its 520 parks and conservation reserves. There are some 
projects however, between Indigenous communities and the federal government and 
Parks Canada, which aim to establish IPCAs. These examples, detailed below, are 
illuminating in understanding how Indigenous nations have sought to advance joint 
Crown-Indigenous conservation efforts. 

Image 2. Grades according to Canadian Parks and Wildness Society (2021) report card 
on protected areas by jurisdiction82 
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I P C A s  i n  o n t a r i o

In 2002, grassroots Grassy Narrows

people established a blockade of a major

logging road on their Territory which

stands to this day. In 2008, under

pressure from litigation, boycotts,

blockades, and negotiations,

AbitibiBowater, the world’s largest

newsprint company withdrew from

Grassy Narrows Territory and

surrendered their license to log in the

Whiskey Jack Forest Management Unit

(FMU). Since that time there has been no

industrial logging on Grassy Narrows

Territory. This is the only Territory within

Ontario’s Area of Undertaking where

large scale industrial logging is currently

halted. While ANA has succeeded in

halting all logging (which could have

resulted in more mercury being released

into the environment) in the 6,300 square

kilometer ISPA since 2008, and for the

duration of the Forest Management Plan

currently in effect until 2024, this success

is not yet secured in perpetuity. While

Grassy Narrows has succeeded in

preventing most on the ground mining

exploration on their Territory, a recent

staking boom of roughly 4,000 claims

threatens an expansion of other

industrial activity in ANA’s Territory. 

In 2007, The Asubpeeschoseewagnog

Anishinabek’s (ANA or Grassy Narrows

First Nation) declared a moratorium on

industrial activities occurring without

their consent on their Territory. In 2015,

ANA people in a community referendum

voted overwhelmingly against logging in

ANA territory. In 2018, Grassy Narrows

declared their territory to be an

Indigenous Sovereignty and Protected

Area (ISPA). 

Grassy Narrows First Nation is the home

of one of Canada’s most infamous

environmental health crises. Many people

in this fishing community are still

suffering from the toxic effects arising

from the discharge of 9,000 kg of mercury

from a paper mill into the Wabigoon River

in the 1960s. Forty-five years after the

dumping was curtailed, mercury levels in

the river remain in the highest risk

category and in some areas close to

Grassy Narrows the mercury levels in the

river sediment are still rising. Nothing has

ever been done to clean up the river even

though a joint Ontario-Canada scientific

panel recommended specific remediation

measures in 1983. 

Asubpeeschoseewagnog Anishinabek’s ISPA
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While ANA received Target 1 funding

from the federal government to work

towards an IPCA, there remains an

absence of provincial recognition (beyond

some interim measures arrived at through

conflict). ANA is calling on the Crown to

harmonize Crown law with ANA law with

respect to land uses and protection

within the ANA ISPA.

Under the direction of Chief and Council,

ANA’s Land Protection Team is taking

steps towards Crown recognition of an

IPCA consistent with ANA’s ISPA. The

ANA Land Declaration (enacted in

October 2018) declares ANA Territory to

be an Indigenous Sovereignty and

Protected Area (ISPA). The Land

Declaration is ANA’s Anishinaabe law

which sets out the longstanding vision

and will of ANA people to protect ANA

Territory. 
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The protection and care of the IPCA will

be led using the Shawanaga’s laws,

governance and knowledge systems, as

well as western science and management

principles.[85]

Shawanaga First Nation received funding

to establish the IPCA from Environment

and Climate Change Canada’s Canada

Nature Fund, through their Canada’s

Target 1 initiative. Although the federal

government is committed to supporting

Shawanaga First Nation’s project under

the Target 1 Challenge, the province of

Ontario was not part of the site selection

process for the IPCA. Shawanaga First

Nation is now reaching out to the

province to discuss long-term protections

and care of the island.[86]

Next steps for the Shawanaga Island IPCA

include establishing a Biocultural

Guardians Program, to monitor and

protect features of environmental and

cultural importance, and collaborate with

researchers and organizations to learn

more about the island's ecology, identify

climate change risks and develop

resiliency measures.[87]

The waters of Georgian Bay are home to

an island dominated by bedrock and

stands of old white pine. It’s called

Shawanaga Island, and Shawanaga First

Nation with the Georgian Bay Biosphere

Reserve are seeking to protect its

landscape and the many species that live

within it and its surrounding waters by

establishing an IPCA.[83] 

Shawanaga Island is a 1,020-hectare

(about 10 square kilometers) island

located along the Georgian Bay coastline

approximately 3 km from the mainland on

Shawanaga Bay. An IPCA was sought for

Shawanaga Island to “conserve important

species, protect food security, facilitate

understanding of and respect for

Indigenous way of life, and to support

development of conservation

economies.”[84] 

According to the Shawanaga First Nation,

the IPCA will be a place of “reconciliation

between Indigenous and settler societies,

and between all people and the land. It

will be a place of education and learning,

sharing, growing, and healing.” 

Shawanaga Island IPCA 

28



This biodiverse region is home to beluga

whales and polar bears, and serves as a

stop over for billions of migratory birds.

It is also adjacent to the second largest

peatland complex in the world.[89]

According to Mushkegowuk Council, its

aim is to establish an Indigenous-led

National Marine Conservation Area to

protect Weeneebeg and Washaybeyoh,

their culture, people, and the lands and

waters that sustain all life.[90] 

Ontario was a not a party to the MOU,

however, the MOU contains provisions

for the establishment of a steering

committee to help guide the feasibility

assessment. Relevant authorities

including the governments of Ontario and

Nunavut, among other representatives

from Parks Canada and other First

Nations, could be included as members in

the committee.[91]

In August 2021, then Grand Chief

Jonathan Solomon, the elected leader of

the Mushkegowuk Council, with the

Minister of Environment and Climate

Change and Parks Canada signed a

Memorandum of Understanding (MOU) to

launch a feasibility assessment for a

National Marine Conservation Area

(NMCA) in western James Bay and

southwestern Hudson Bay.[88] The

parties recognized their ‘shared interest’

in protecting the ecological and cultural

integrity of the globally significant

ecosystem, including the traditions and

well being of the Omushkegowuk people

of Treaty 9.

The marine region covered by the MOU

aims to protect Weeneebeg (James Bay)

and Washaybeyoh (Hudson Bay),

encompassing an area of over 90,000

square-kilometers and would contribute

to meeting Canada’s commitment to

protect biodiversity and conserve 25

percent of land and marine areas by 2025. 

Mushkegowuk Marine Protected Area
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MCFN received funding from

Environment and Climate Change Canada

and has also successfully secured a grant

from the Canada Nature Fund with

matching funding commitments from the

Metcalf Foundation and International

Boreal Conservation Campaign.[95] 

According to then Chief of MCFN Patricia

Faries, “[t]he North French River is one of

last sources of clean water for our people.

Its protection and preservation are of

paramount importance that’s why we

deemed it permanently protected in 2002

and reaffirmed it in 2015…Its protection

is also of paramount importance to our

people.”[96]

Since 2002, the North French River has

been declared by the Moose Cree First

Nation (MCFC) as permanently protected.

This declaration was reaffirmed in 2015

and 2021. In 2019, the MCFN began

exploring the feasibility of establishing an

IPCA in the North French River

Watershed.[92] In 2019, the watershed

project was approved for funding by the

Government of Canada under its Nature

Fund Challenge Projects.[93] 

Originating approximately 80 km

northeast of Cochrane, the North French

River flows 280 km through the Canadian

Shield towards James Bay. It is 660,000

hectares with 151,000 hectares already

protected through a conservation

reserve. The remaining 515,000 hectares

remains unprotected and open to

development.[94]

North French River Watershed
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KI First Nation is exploring the potential

establishment of an Indigenous Protected

Area in the Fawn River Watershed

located in the Kitchenuhmaykoosib

Inninuwug Homeland.[97] The IPCA seeks

to prevent development within the

watershed surrounding Big Trout Lake

and part of the KI First Nation traditional

homelands.[98] The area covers 1.3

million hectares. In 2019, Environment

and Climate Change Canada approved

funding for the community to work

toward establishing an IPCA and for

capacity building.[99]

In 2005,  Kitchenuhmaykoosib Inninuwug

(KI) First Nation declared a moratorium

on mining exploration and logging on

their homeland. In 2008, KI succeeded in

having 23,000 sq km of their homeland

withdrawn from mining exploration by

Ontario, and existing claims and leases

that were causing conflict were bought

out by the Crown and withdrawn. 

In 2011, the First Nation created the KI

Watershed Declaration which places all

of the Fawn River watershed off limits to

industrial extraction under KI law.

Kitchenuhmaykoosib Inninuwug First Nation (KI) IPCA
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The Aki Sibi project forms an alliance of

seven Algonquin communities, who seek

to implement an IPCA on Algonquin

territories. The Aki Sibi IPCA

encompasses almost all of the Ottawa

River Watershed. 

Kebaowek First Nation and other

Algonquin communities seek to establish

this IPCA for land protection, culture and

language resurgence, to continue to

harvest their traditional medicines and

foods, and to protect the forests and

biodiversity, among others. 

Aki Sibi IPCA

32



1 Michel Koostachin, “Friends of the Attawapiskat River Comments on draft Agreement for the Ring of Fire Regional 
Assessment” (2 March 2022); IPBES (2019): Global assessment report on biodiversity and ecosystem services of the 
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services. E. S. Brondizio, J. Settele, S. Díaz, 
and H. T. Ngo (editors). IPBES secretariat, Bonn, Germany [IPBES]; L. Innes & G. Lloyd-Smith, “Indigenous Laws in the 
Context of Conservation,” (2021) [Innes & Lloyd-Smith] 
2 Indigenous Circle of Experts, We Rise Together: Achieving Pathway to Canada Target 1, Indigenous Circle of Experts’ 
Report and Recommendations, (Ottawa: Government of Canada, 2018) [ICE Report]   
3 Ibid, p 5 
4 United Nations Environment Program, “A toolkit to support conservation by indigenous peoples and local 
communities” (2013), p 12 [UNEP Toolkit] 
5 ICE Report, supra note 2, p 104 
6 H. Jonas et al. “An Analysis of International Law, National Legislation, Judgments, and Institutions as they Interrelate 
with Territories and Areas Covered by Indigenous Peoples and Local Communities,” (2012) International Law and 
Jurisprudence (1), s 2.1 
7 ICE Report, supra note 2 
8 UNEP Toolkit, supra note 4 
9 Ibid 
10 ICE Report, supra note 2, p 7 
11 Ibid, p 10 
12 Yellowhead Institute, “Land Back – A Yellowhead Institute Red Paper,” (2019) at p 26 [Red Paper] 
13 Ibid, p 26 
14 T. Miedema, “The Historic Roots of Canada’s Three Legal System” Law and Society Project  
15 J.  Borrows, “Indigenous Legal Traditions in Canada,” (2005) Washington University Journal of Law & Policy 19 
[Borrows] 
16 P. Weiler, “Two Models of Judicial Decision-Making” (1968) Canadian Bar Review 46 (3)  
17 Borrows, supra note 15, p 189 
18 Red Paper, supra note 12, p 24. 
19 Ibid 
20 Mary Frances O’Dowd & Robyn Heckenberg, “Explainer: What is Decolonization” (22 June, 2020) The Conversation 
21 Kyle Whyte, “Settler Colonialism, Ecology, and Environmental Injustice” (2018) Environment and Society: Advances 
in Research 125 at 135 [Settler Colonialsim] 
22 Mahmood Mamadani, “When Does a Settler Become Native? Reflections of the Colonial Roots of Citizenship in 
Equatorial and South Africa,” inaugural lecture as A C Jordan professor of African Studies, University of Cape Town, 
13 May 1998 quoted in Lorenzo Veracini, Settler Colonialism: A Theoretical Overview (New York, NY: Palgrave 
MacMillian, 2010), p 3 
23 Patrick Wolfe, “Corups Nullius: The Exception of Indians and other Aliens in the US Constitutional Discourse” (2007) 
10:2 Postcolonial Studies 127, p 147 
24 Patrick Wolfe, Settler Colonialism and the Transformation of Anthropology (New York, NY: Cassel, 1999), p 2 
25 K. McNeil, “The Jurisdiction of Inherent Right Aboriginal Governments” (2007) Research Paper for the National 
Centre for First Nations Governance  
26 Ibid, p 3 
27 Ibid, p 3 
28 B. Ryder, The Demise and Rise of the Classical Paradigm in Canadian Federalism: Promoting Autonomy for the 
Provinces and the First Nations,” (1991), p 308 
29 Ibid, p 315 
30 Government of Canada, “The Government of Canada’s Approach to Implementation of the Inherent Right and the 
Negotiation of Aboriginal Self-Government” (2019)  
31 Canada, “About the Crown” (2018) 
32 Borrows, John. 2015. “The Durability of Terra Nullius: Tsilhqot’in Nation v. British Columbia.” University of British 
Columbia Law Review 48 (3): 701-742 

33



33 Truth and Reconciliation Commission of Canada,, United Nations., University of Manitoba., Truth and 
Reconciliation Commission of Canada., Truth and Reconciliation Commission of Canada., & United Nations. (2015). 
Truth & reconciliation: Calls to action. 
34 Mitchell v MNR, 2001 SCC 33, para 9 
35 Taku River Tlingit First Nation v British Columbia (Project Assessment Director), 2004 SCC 74, para 24 
36 ICE Report, supra 2, p  57 
37 ICE Report, supra note 2, p 7 
38 http://www.integrativescience.ca/Principles/TwoEyedSeeing/ 
39 Eva Jewell, Gimaadaasamin, We Are Accounting for the People: Support for Customary Governance in Deshkan 
Ziibiing (PhD dissertation, Royal Roads University, 2018), at 85 
40 Ibid at 172 
41 https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1380&context=law_journal_law_policy at p 175 
42 Darcy Lindberg, “Miyo Nêhiyâwiwin (Beautiful Creeness) Ceremonial Aesthetics and Nêhiyaw Legal Pedagogy,” 
(2018) Indigenous Law Journal 16(1) p 53 
43  Innes & Lloyd-Smith, supra note 1 
44 ICE Report, supra note 2, p 60 
45 Innes & Lloyd-Smith, supra note 1, p 8 
46 Government of Canada, Treaties and Agreements (2020)  
47 Ibid 
48 Ibid 
49 Association of Municipalities Ontario, Treaties Recognition Week - November 1 - 7, October 2021, online: 
https://www.amo.on.ca/advocacy/indigenous-relations/treaties-recognition-week-november-1-7. 
50 Ibid 
51 Ibid 
52 Ibid 
53The Ontario Court of Appeal has opined on the question of conservation within treaty rights. In R v Shipman “in 
Aboriginal custom, protection and conservation of harvesting resources is paramount and it would be unusual if this 
was not reflected in the granting of consent to share in it.” 
54 J. Currie, “Treaty Rights to Carbon Offsets within the Proposed Cap-and-Trade Regime in Ontario” (2016) 
55 ICE Report, supra note 2, p 8 
56 Government of Canada, “Convention on Biological Diversity” (2020) 
57 IPBES, supra note 1 
58 International Institute for Sustainable Development, “UN Biodiversity Conference - CBD COP 15 – Part 2 (2022)  
59 NDN Collective, “Landback Organization” (2021) 
60 Ibid 
61 David Suzuki Foundation quoting Isaac Murdoch, “What is Land Back?” (2021) 
62 Simpson, J., “Land Back means protecting Black and Indigenous trans women” (2020) 
63 Smoke, A., “Land Back Q and A: In conversation with four Indigenous leaders on the ‘Land Back’ movement,” 
Feminist Shift (2020) 
64 4Rs Youth Movement (2021) 
65 Gamblin, R., “LAND BACK! What do we mean?” 4Rs Youth (2021) 
66 Red Paper, supra note 12 
67 K. Blaise, “Briefing Note: Legal Landscape of Indigenous Protected and Conserved Areas (IPCAs) in Ontario,”(2020) 
Canadian Environmental Law Association 
68 Ibid, 2(1)  
69 Ibid, s 9(1) 
70 Ministry of Infrastructure Act, 2011, S.O. 2011, c.9 Sched. 27, s 9(1) 
71 Ibid, s 54(a) 
72 Ibid, s 54(c) and (d) 
73 Ibid, s 54(h) 
74 Under the current Far North Act, these are mandatory contents of a land use plan, subject to approval by the 
Minister and council of the First Nation; see Far North Act, s. 9(9), (13), (14). 

34



75 Public Lands Act, s. 2 
76 Guide for Crown Land Use Planning, section 12.0 
77 R v Sundown, 1999 CanLII 673 (SCC), [1999] 1 SCR 393 
78 Ibid 
79 Canadian Parks and Wilderness Society, “The Grades are In: A report card on Canada’s Progress gin Protecting its 
Land and Ocean” (2021), p 4 [CPAWS Report Card] 
80 Ibid; ICE Report, supra note 2 p 4 
81 Ibid, p 23 
82 CPAWS Report Card, supra note 79 
83 P. Bailey, Canadian Environmental Law Association “Blog – Indigenous-led conservation is gaining traction” (2020) 
84 Government of Canada, “Canada Target 1 Challenge” [Target 1 Challenge] 
85  Shawanaga Island Indigenous Protected & Conserved Area, “Story of the Island” (2021) 
86 Ibid 
87 Ibid 
88 Government of Canada, Parks Canada, News Release: Government of Canada and Mushkegowuk Council working 
together to protect western James Bay, August 9, 2021 [Parks Canada] 
89 Chiefs of Ontario, Newsletter Sept Oct 2021, p 5  
90 Mushkegowuk Marine Conservation, “Vision” 
91 Parks Canada, supra note 88 
92 Moose Cree First Nation, MCFN Reaffirms its Commitment to Protecting the North French River Watershed, 
September 2021 [Moose Cree First Nation]. 
93 Wildlands League, North French River (2022) [North French] 
94 Ibid 
95 Moose Cree First Nation, supra note 92 
96 North French, supra note 93 
97 Target 1 Challenge, supra note 84  
98  Gary Rinne, “Kitchenuhmaykoosib Inninuwug seeks to protect 1.3 million hectares,” TBnewswatch.com (Nov 
2019)  
99 Ibid 

35



P a r t  1  -  T o w a r d s  P r o t e c t i o n
Immediate Actions

Engaging community members in the development of an IPCA’s vision, its planning and management

processes is critical to the success of an IPCA. This chapter sets out some ideas for community involvement

and engagement, drawing on the many resources and toolkits that already exist on this topic. 

Creating a clear vision and mandate is a

key element in establishing an IPCA.

Inviting Elders, knowledge holders,

women and youth to share their vision

and hopes for the IPCA roots the effort

in the voice of the community.[100] A

number of resources, excerpted in our

Annotated Bibliography, set out

guidance for community-led IPCA

projects, including:

A primer on governance for protected and
conserved areas explores what

governance means and its different

models within Indigenous-led

conservation measures. Governance

quality is a focus of the document, where

IUCN principles of “good governance”

are applied to protected areas. These

principles include legitimacy and voice,

direction, performance, accountability,

fairness and rights, and equitable and

effective governance. 

A toolkit to support conservation by
indigenous peoples and local communities:
building capacity and sharing knowledge
for indigenous peoples’ and community
conserved territories and areas presents a

selection of practical resources,

developed by numerous organizations,

making them readily accessible to

community-based organizations who

manage Indigenous Peoples’ and

Community Conserved Territories and

Areas (ICCAs). All of the resources in this

toolkit are sorted into five “themes”,

which build on each other. The five

themes include: documenting presence,

management planning, monitoring and

evaluation, communication, and values

and finance. 

See the resources in our Annotated

Bibliography for further reading on

community-led IPCA projects

1. Developing the Vision

36



Gather information from the

community about boundaries,

migration routes, and the use of

territory;[101] this can provide

deeper understandings of sacred or

historical sites, and also foster

custodial or stewardship

relationships to those places

In an effort to regain authority and

responsibility for lands and resources,

there is a need to define the spatial

region of the IPCA. This is not to prove

the existence of Indigenous nations on

these territories, but rather to inform

decision-makers that there are laws,

knowledge and practices which must be

respected and reconciled with land uses

which are incompatible with Indigenous-

led protection efforts in this designated

area. 

Currently, one of the main challenges

facing IPCAs is that customary or

traditional laws may not be recognized

by the federal or provincial government,

thus leaving the lands open to threats

from conflicting land uses and

regulatory processes prescribed in

Crown law. Therefore, with the view to

defining the spatial context and

informing the future management and

oversight of the IPCA, communities can: 

Host participatory and cultural

mapping projects to engage

community members and integrate

local understandings into

planning[102]

Document disturbance, through maps

and photos, to show the impact of

extractive industries and harvesting. 

Communities can also make their IPCA

known internationally. As part of the

United Nation’s Environment Program,

communities can register their IPCA on

the ICCA Registry.[103] The ICCA

Registry was established in 2008 to raise

awareness about the significance of

Indigenous peoples’ community-led

conservation practices. The registry

hosts both case studies and data, of maps,

photos and stories which have been

voluntarily reported by other IPCAs

around the world.[104] 

Some Indigenous peoples have also

sought international recognition within

the United Nations Educational, Scientific

and Cultural Organization (UNESCO),

which has designating bodies for World

Heritage, Biosphere Reserves and

Geoparks.[105] While the UNESCO

World Heritage state alone cannot

preclude provincially authorized

activities like mining and logging, it can

help to motivate change within the

government and precipitate changes to

land use designations.

2.  Defining the Spatial Region
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Pimachiowin Aki, established as a UNSECO

World Heritage site in 2018 is one such

example. Covering nearly 3 million hectares

of land in Manitoba and Northwestern

Ontario, Pimachiowin Aki forms part of the

ancestral home of the Anishinaabeg and

encompasses the traditional lands of four

Anishinaabeg communities. In an area home

to millions of trees, hundreds of lakes, river

and wetlands, and thousands of plant and

animal species,[106] this is the first ‘mixed’

cultural and natural UNESCO World

Heritage site in Canada and the largest

protected area in the boreal of North

America.

Leading up to the UNESCO designation, in

2002 four Anishinaabeg communities signed

an Accord with the province of Manitoba to

protect their ancestral lands, and confirm a

government-to-government relationship.

This was pivotal in the UNESCO nomination

where in 2004, they were shortlisted among

125 other sites across Canada.[107] 

This designation, however, arose after

decades of land use planning and successful

community advocacy, resulting in the

province of Manitoba introducing

legislation allowing the communities to

create their own land use and resource

management plans.

Under this traditional land use planning

process, five protected areas were

recognized under the provincial Protected

Areas Act. These areas have subsequently

become part of the UNESCO site.[108]
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IPCAs are often established in response

to threats and pressures on the

environment, such as logging and mineral

exploration. In these instances, an IPCA

can provide a complete response to a

threat, for instance, by prohibiting

extractive industries by virtue of being

protected lands. Some threats however,

like climate change, will not have such a

complete solution; however, IPCAs can

be integral in mitigating or offsetting

climate effects, for instance, by

protecting peatlands (or muskeg) and

forests which sequester carbon. 

As part of the IPCA planning process,

communities are encouraged to identify

and prioritize both internal and external

threats to the proposed protected area,

so that in developing the IPCA’s

governance and management plans,

frameworks responsive to the threats

can be put in place. 

Internal threats to a proposed IPCA

could include pre-existing crises, such

as a lack of clean drinking water,

adequate health care and sufficient

housing. These threats could limit the

capacity of a community to engage

with its members and to oversee and

manage an IPCA.

 External threats to a proposed IPCA

could be environmental impacts

caused by extractive industries (eg.

logging, mining), or the encroachment

of development or agricultural lands.

Threats could also be economic or

procedural, such as systemic barriers

to managing a community’s lands and

resources and the economic

insecurity resulting from depleted

ecosystems. 

3.  Identifying Threats 
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