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Introduction

• The Law Commission of Ontario’s (LCO) consultation paper, 
“Environmental Accountability in Ontario”, asks two sets of questions:

• i) Potential reforms to the Environmental Bill of Rights (EBR)

• (ii) whether the EBR should be updated to reflect new legal concepts 
that have emerged in Canada, such as environmental justice and the 
right to a healthy environment 



Introduction cont’d

• The 1992 Report of the Task Force on the Ontario Environmental Bill 
of Rights (Task Force)
• Reports by the Commissioner of the Environment (Environmental 

Commissioner)
• Reports by the Auditor General of Ontario 
• Court Decisions- Greenpeace v. Ontario (Minister of the Environment) 

2019 and Greenpeace Canada  (2471256 Canada Inc.) v. Ontario 
(Minister of the Environment, Conservation and Parks) (2021)



Political Accountability v. Legal Accountability 

• In designing the EBR, the Task Force largely relied on a political accountability model

• This  approach “does not use the courts to control government conduct but rather 
empowers individual residents of the province to play a role in protecting the 
environment”

• Access to the courts was left as an “exercise of last resort”

• LCO’s Consultation Question: Does the EBR’s emphasis on political accountability remain 
appropriate or should there be a greater emphasis on legal accountability



Statement of Environmental Values 

• Statement of Environmental Values (SEVs) was intended to be a 
mission statement and a strategic plan

• Government ministries were supposed to explain through the SEVs 
how the EBR’s purposes would be applied when environmentally 
significant decisions were made



Statement of Environmental Values cont’d

• The Environmental Commissioner and the Auditor General have been 
critical of government ministries’ failure to implement the SEVs

• Lafarge Canada Inc. v Ontario Environmental Review Tribunal (2008) 
Ontario Divisional Court decision

• LCO’s Consultation Question: How should the SEVs be strengthened 
to improve government accountability?



Commissioner of the Environment

• Environmental Commissioner annual and special reports were to 
provide “objective, non-partisan analysis”, which in turn, would lead 
to political accountability

• In 2009 the Environmental Commissioner mandate was expanded to 
include reporting on the province’s progress on climate change and 
energy conservation

• Restoring Trust, Transparency and Accountability Act passed in 2019



Commissioner of the Environment cont’d

• Environmental Commissioner no longer appointed by the Legislature

• Requirement to report on the province’s progress in addressing climate 
change and energy conservation is no longer mandatory

• Environmental Commissioner’s public education mandate transferred to 
the Ontario Environment Minister

• LCO’s consultation question: Should the Environmental Commissioner’s 
powers be strengthened? If so, how?



Leave to Appeal 

• Between 2009 and 2019 there were on average only five leave 
applications and leave was granted in only 21% of those cases

• Does s. 41 of the EBR (the leave test) unduly restrict access to justice?

• Rule 15.4 - Ontario Land Tribunal’s new rules of Practice and 
Procedure allow the Tribunal on its own initiative to dismiss a matter 
without a hearing where it determines that the matter is frivolous, 
vexatious, or commenced in bad faith



Leave to Appeal cont’d

• Is the 15-day deadline for filing leave to appeal too tight?  

• LCO Consultation Question: Is it necessary to improve access to 
justice under the EBR? If so, are amendments required to the leave to 
appeal test under the EBR?



Privative Clause

• Section 118(1) of the EBR includes a privative clause that restricts 
judicial review of government 

• Under s. 118(2) of the EBR judicial review is only available if a 
government  ministry fails to comply in a “fundamental way” with the 
public participation requirements under Part II relating to instruments



Privative Clause cont’d

• Section 37 of the EBR provides that the failure to comply with the 
public participation rights under the EBR does not affect the validity 
of any policy, Act, regulation or instrument

• LCO Consultation Question: Are the EBR’s restrictions on judicial 
review and the restrictions on remedies appropriate?



Alternate Strategies –
Environmental Justice 

• Environmental justice was not addressed in the Task Force Report

• United Nations Special Rapporteur’s 2020 report notes that low-
income communities in Toronto and Hamilton face a disproportionate 
burden of exposure to industrial pollution

• Indigenous communities were found to face greater exposure to 
hazardous substances than the rest of the population. 



Alternate Strategies –
Environmental Justice cont’d

• Federal private member bills to address environmental justice

• Bill C-219, Canadian Environmental Bill of Rights 

• Bill C-230, National Strategy to Redress Environmental Racism Act

• LCO Consultation Question: Should the EBR impose a statutory duty 
on government ministries to engage with low-income and 
marginalized communities during the environmental decision-making 
process?



Alternate Strategies –
Right to a Healthy Environment

• Bill S-5, Strengthening Environmental Protection for a Healthier 
Canada Act

• Right to a Healthy Environment (RTHE) has been adopted by 89% of 
the member states of the United Nations

• July 8, 2022, the United Nations General Assembly adopted a 
resolution declaring access to a clean, healthy and sustainable 
environment as a human right



Alternate Strategies –
Right to a Healthy Environment cont’d

• LCO’s Consultation Questions

(i) How would right be defined? 
(ii) What level of environmental quality should be protected?
(iii) Who would be the beneficiary of the right?
(iv) Should the right be enforced just against the government or 
private actors or both; 
(v) What are the appropriate legal remedies?



Conclusion
The Environmental Accountability in Ontario Consultation Paper is available on the Law 
Commission of Ontario’s website at LCO-CDO – Law Commission of Ontario

The deadline for written submissions is Friday, November 25, 2022.

https://www.lco-cdo.org/en/

